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UNITED STATES OF AMERICA 

BEFORE THE NATIONAL LABOR RELATIONS BOARD 

 

REGION 20 

 

 

 

In the Matter of: 

 

SQUIRES LUMBER COMPANY, INC., 

 

Respondent, 

 

and 

 

CARPENTERS LOCAL 2236, UNITED 

BROTHERHOOD OF CARPENTERS AND 

JOINERS OF AMERICA, 

 

Charging Party, 

 

 

 

Case No.  20-CA-160279 

 20-CA-162074 

 20-CA-162418 

 20-CA-162722 

 20-CA-162732 

 20-CA-162834 

 20-CA-166576 

 20-CA-167530 

 

 

 

 

 

 

 

The above-entitled matter came on for hearing, pursuant to 

notice, before MARY MILLER CRACRAFT, Administrative Law Judge, 

at the National Labor Relations Board, Region 20, 901 Market 

Street, Suite 400, San Francisco, California 94150, on Monday, 

February 22, 2016, at 8:59 a.m.   
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A P P E A R A N C E S 

 

On behalf of the General Counsel: 

 

 MATTHEW PETERSON, ESQ. 

 NATIONAL LABOR RELATIONS BOARD - REGION 20 

901 Market Street, Suite 400 

 San Francisco, California 94103 

 Tel.  415-356-5171 

 Fax  415-356-5156 

 matt.peterson@nlrb.gov 

 

On behalf of the Respondent: 

 

 DWIGHT L. ARMSTRONG, ESQ. 

 ALLEN MATKINS LECK GAMBLE MALLORY & NATSIS 

1900 Main Street, Suite 500 

 Irvine, California 92614 

 Tel.  949-553-1313 

 Fax  949-553-8354 

 darmstrong@allenmatkins.com 

 

On behalf of the Union: 

 

 MATTHEW GAUGER, ESQ. 

 WEINBERG, ROGER & ROSENFELD 

428 J Street, Suite 520 

 Sacramento, California 95814 

 Tel.  916-443-6600 

 Fax  916-442-0244 

 mgauger@unioncounsel.net 
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I N D E X 

 

WITNESS DIRECT CROSS REDIRECT RECROSS VOIR DIRE 

 

John R. Pock 38/76 78 107/111 112  

Shayne Phillips 120 150 165 168  

Bobby Saephan 171     
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E X H I B I T S 

 

   

EXHIBIT IDENTIFIED IN EVIDENCE 

 

General Counsel: 

GC-1 (a-vv) 8 8  

GC-2 36 37  

GC-3 (a-d) 49 49  

GC-4 51 51  

GC-5 51 51  

GC-6 51 51  

GC-7 (a-i) 53 53  

GC-8 58 58  

GC-9 75 75  

GC-10 113 119  

GC-11 187 188  

Respondent: 

R-1 105 106 

R-2 105 106 

R-3 105 106 

R-4 105 106 

R-5 105 106 

R-6 105 107 

R-7 105 107 
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P R O C E E D I N G S 1 

JUDGE CRACRAFT:  This is a formal hearing before the 2 

National Labor Relations Board in the matter of Squires Lumber 3 

Company, Inc., and Carpenters Local 2236 United Brotherhood of 4 

Carpenters and Joiners of America.   5 

There are a lot of consolidated cases, so I'll say the 6 

first case number in full, the last remaining seven or eight, 7 

I'll say just with the number.  So they'll all 20-CA-160279.  8 

The next number is 162074, 162418, 162722, 162732, 162834, 9 

166576, and 167530.  The complaint has been amended at one 10 

point and I believe Respondent has answered both the original 11 

complaint and the amendment to the complaint.   12 

MR. ARMSTRONG:  That's correct, Your Honor, as well as the 13 

additional complaint.   14 

JUDGE CRACRAFT:   As well as the additional consolidated 15 

complaint.  Thank you.   16 

At this time, I'll ask for appearances.  First from the 17 

General Counsel.   18 

MR. PETERSON:  Thank you, Your Honor.  Matthew C. 19 

Peterson, P-E-T-E-R-S-O-N, counsel for the General Counsel, 20 

Region 20 of the National Labor Relations Board at 901 Market 21 

Street, suite 400, San Francisco, 94103.   22 

JUDGE CRACRAFT:   And for the Charging Party.   23 

MR. GAUGER:  Matthew J. Gauger, Weinberg, Roger and 24 

Rosenfeld 428 J Street, Suite 520 Sacramento California, 95184.   25 
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JUDGE CRACRAFT:   And for Respondent?   1 

MR. ARMSTRONG:  Good morning, Your Honor.  My name is 2 

Dwight L. Armstrong.  I'm a partner with the law firm of Allen 3 

Matkins Leck Gamble Mallory and Natsis and we're located at 4 

1900 Main Street, Suite 500 in Irvine, California, 92614.   5 

JUDGE CRACRAFT:   Thank you.   6 

MR. ARMSTRONG:  And we represent Squires Lumber Company.   7 

JUDGE CRACRAFT:   Thank you.   8 

Are there any preliminary matters that we should take care 9 

of before opening statements?  And I'll ask you first, 10 

Mr. Peterson.   11 

MR. PETERSON:  Thank you, Your Honor.   12 

As noted off the record, we -- General Counsel just 13 

received responsive documents to a subpoena issued on 14 

Respondent and will be reviewing them over the lunch hour to 15 

see if there's any issues, but none at this -- nothing else at 16 

this time.   17 

JUDGE CRACRAFT:   And for the Charging Party.   18 

MR. GAUGER:  Nothing else at this time.  There's an 19 

outstanding subpoena on the Union and I filed a petition to 20 

revoke, but I think counsel and I will probably be able to 21 

resolve most of the dispute over the lunch break.   22 

JUDGE CRACRAFT:   Very good.  And to the extent you 23 

cannot, we'll take that up this afternoon.   24 

And, Mr. Armstrong, any preliminary matters?  25 
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MR. ARMSTRONG:  Yes.  Counsel's right.  We have subpoena 1 

B-1-PWM4JT.  That's the subpoena for the Union.  We'll work 2 

with counsel for the Union over lunch.  We did get one item and 3 

that was item number 13, which is a copy of the video that I 4 

think we're about the start the hearing with this morning.  So 5 

we did receive that and the other I didn't tells we will 6 

discuss over the lunch break.   7 

There's a second subpoena numbered B-1-PWM8XL.  That was 8 

served on employee Bobby Saephan or former employee Bobby 9 

Saephan and item numbers 34 to 30 are ordered to be produced 10 

and we haven't received anything at this point other than a 11 

couple of notebooks, which we will look through.  And we'll 12 

confer with counsel for the Union to see whether there's 13 

anything additional that they need to produce or that needs to 14 

be redacted.   15 

JUDGE CRACRAFT:   Thank you.  And there was another 16 

subpoena to another former employee, Martinez?  17 

MR. ARMSTRONG:  There was and that is numbered B-1-PWM5FR.  18 

And at this point I believe that subpoena has been withdrawn.  19 

I will confirm that.   20 

JUDGE CRACRAFT:   Very good.   21 

Mr. Peterson, do you want to handle the video at this 22 

point or make your opening statement at this point?  23 

MR. PETERSON:  Actually, first, Your Honor, I'd like to 24 

offer into evidence the formal papers.   25 
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JUDGE CRACRAFT:   Thank you very much.   1 

MR. PETERSON:  The formal papers have been marked for 2 

identification as General Counsel's Exhibits 1(a) through 3 

1(vv), inclusive.  Exhibit 1(vv) being an index and description 4 

of the entire exhibit.  I've already shown Respondent's counsel 5 

the formal papers.   6 

MR. ARMSTRONG:  We have no objection to the admissibility 7 

of that document.   8 

MR. GAUGER:  No objection here.   9 

JUDGE CRACRAFT:   General Counsel's Exhibit 1(a) through 10 

1(vv) is admitted.   11 

(General Counsel Exhibit 1(a - vv) Received into Evidence) 12 

MR. PETERSON:  Thank you, Your Honor.  And I guess, yeah, 13 

so we've had some discussions about we have a video to open the 14 

case with, but if I -- I think it makes sense, if you don't 15 

mind Your Honor, I'll just start with an opening statement.   16 

JUDGE CRACRAFT:   Very good.   17 

MR. PETERSON:  Thank you, Your Honor.   18 

This case an about Respondent's ongoing campaign of unfair 19 

labor practices that was and is designed to overcome its 20 

employees' desire to be represented by the Carpenters Union at 21 

Respondent's new facility in Suisun City that opened in Spring 22 

2015.   23 

As you will see, this barrage of unfair labor practices 24 

commenced immediately after the Union presented with a petition 25 
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signed by 100 percent of Respondent's then full complement of 1 

three directly employed mill workers and authorized the 2 

Carpenters Union to represent them for purposes of collective 3 

bargaining.   4 

As you will see, Respondent's unfair labor practices have 5 

made a fair board election on the important issue of Union 6 

representation unlikely if not impossible, but it made it 7 

necessary for you to issue a bargaining order requiring that 8 

Respondent recognize and bargain in good faith with the Union 9 

not only to remedy those unfair labor practices, but to ensure 10 

that its employees' desire for Union representation, which was 11 

freely expressed prior to Respondent's unlawful anti-Union 12 

campaign become realized.   13 

More specifically, the evidence will show that on 14 

September 2nd, 2015, all three of Respondent's directly 15 

employed mill workers joined by two representatives from the 16 

carpenters Union presented a petition to Respondent's 17 

operations manager John Gilfillan and requested recognition and 18 

bargaining.   19 

While Mr. Gilfillan was taken aback, he did agree to one 20 

of the Union's requests for employee access to the office sink 21 

for hot running water to wash the dust and mold off their hands 22 

before meals then directed the Union to its corporate 23 

headquarters in southern California for further negotiations.   24 

Later that day, the Union followed up with a letter to 25 
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Respondent thanking him for recognizing the Union and seeking 1 

bargaining dates, but was met with response from Respondent's 2 

counsel informing the Union that Respondent had neither agreed 3 

to recognize the Union nor commenced negotiations.  A petition 4 

Respondent continues to take today.  And I would note that 5 

there is no voluntary recognition allegation before you or 6 

withdrawal of recognition.   7 

Respondent's campaign commenced immediately thereafter.  8 

Mere hours after receiving the petition, Respondent informed 9 

its employees that it would henceforth be keeping the access 10 

gates to the facility closed during business hours due to 11 

trespassers and also began locking the internal office door.   12 

The next day, it informed employees that they could no 13 

longer use the office sink, the only source of hot running 14 

water at the facility, and could only use the portable sink 15 

outside next to the portable toilets.  Within a few days, 16 

Respondent informed employees that they could only remove their 17 

hardhats, hear plugs, and safety glasses for relief when 18 

actually sitting at the break table or in their personal 19 

vehicles rather than leaving the safety equipment at their 20 

workstations at the start of their meal and rest breaks as had 21 

been the practice before.   22 

Within days of receiving the petition, Respondent began 23 

communicating its opposition to Unionization in earnest to the 24 

five to seven temporary employees who often worked alongside 25 
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the mill workers both in one on one and group meetings.   1 

Respondent brought in a labor consultant who informed 2 

those temporary employees that the three mill workers who 3 

signed the petition didn't have a leg to stand on and 4 

Respondent would get rid of them if it had to, a message that 5 

was disseminated to the three petition signers soon after.   6 

In the meantime, the three employees presented additional 7 

petitions to Respondent requesting various improvements in 8 

their working conditions.  They attempted to deliver these 9 

petitions in person to manager Gilfillan who refused to accept 10 

any additional petitions and would lock himself in his office, 11 

so the workers would slip the petitions under the office door.   12 

One of those petitions dealt with the unacceptable quality 13 

of the portable toilet that the workers were required to use.  14 

Respondent responded to those complaints by moving the 15 

foul-smelling toil let from outside of the building to inside 16 

the sweltering warehouse next to the employees work and break 17 

areas.  Fortunately, the toilet was returned outside a day 18 

later, but the message lived on.   19 

By October 14th, the unit was down to two of the three 20 

employees who signed the petition and Respondent started going 21 

after the remaining two, Francisco Martinez and Bobby Saephan, 22 

concocting a myriad of bogus reasons to discipline them.   23 

That day, human resources manager Kelly Bankston visiting 24 

from headquarters issued both workers their first written 25 
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warnings reportedly for refusing to work mandatory overtime.  1 

However, the evidence will show that neither on that occasion 2 

nor any other occasions had overtime requests been considered 3 

mandatory and employees had been able to decline overtime in 4 

the past without so much as a word, let alone discipline.   5 

The very next day, October 15th, Ms. Bankston ordered 6 

Mr. Saephan to go take a drug test, but refused to explain why 7 

she suspected or why she -- why she suspected that he needed to 8 

take a drug test.  Mr. Saephan immediately complied, but the 9 

testing center to which Ms. Bankston had sent him did not 10 

perform such tests so he called manager Gilfillan and asked him 11 

what to do.   12 

After consulting with headquarters, Mr. Gilfillan sent him 13 

to a second testing location where he was met with signs 14 

stating that the testing site was moving to another location 15 

and had closed earlier that day and would be closed the 16 

following day, which was a Friday, before opening again the 17 

following Monday at the new location.   18 

After Mr. Saephan explained this to Mr. Gilfillan over the 19 

phone and sent him text pictures of the signs so stating, 20 

Mr. Gilfillan oddly instructed him to return to the same 21 

facility the following morning at 7:30 to take the test.  And 22 

you will see copies of these text messages and photos in 23 

evidence.   24 

In the meantime, the two remaining employees had decided 25 
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to go on a one-day strike on October 16th over Respondent's 1 

unfair labor practices and also planned to picket at 2 

Respondent's facility.   3 

When manager Gilfillan arrived at the gate the morning of 4 

the strike, one of the Union representatives approached him to 5 

give him a copy of the strike notice, which the Union also had 6 

faxed to Respondent's headquarters.  As had become tradition by 7 

this point, Mr. Gilfillan refused to accept the petition, did a 8 

U-turn and peeled out.   9 

After the normal start time of 7:00 a.m. came and went, 10 

none of the temporary workers or other workers or Mr. Gilfillan 11 

arrived, so the Union became suspicious and sent out scouts to 12 

see if Mr. Gilfillan had stopped the workers nearby.  Sure 13 

enough, they had gathered around the corner standing near their 14 

vehicles with manager Gilfillan and supervisor and foreman 15 

Caleb Alvarez.  The Union again attempted to give Mr. Gilfillan 16 

the strike notice and he again took off in his vehicle leaving 17 

the temporary employees with Mr. Alvarez.   18 

We've stated that Mr. Gilfillan had called the police and 19 

was waiting for them to arrive.  Mr. Alvarez then received a 20 

phone call, told the temporary workers that it was Gilfillan 21 

and they should go to work so he and the temporary workers 22 

proceeded to Respondent's facility where the awaiting picketers 23 

let them pass through without incident.   24 

Mr. Martinez then walked into the facility and slid the 25 
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strike notice under Gilfillan's door after he, again, refused 1 

to take it.   2 

By that point, two officers from the Solano County 3 

sheriff's department had arrived on the scene and initially 4 

tried to get the picketers to leave at Respondent's request but 5 

relented after reviewing the applicable section of the 6 

California penal code, section 6020, which exempts lawful labor 7 

activity from California trespass laws.   8 

Meanwhile, Mr. Saephan who had arrived at the workplace 9 

with the other picketers to join the strike before the work day 10 

began, left the picket line to report to the drug testing site 11 

at 7:30 as he was instructed knowing full well that it was a 12 

fool's errand.  No surprise, when he arrived he was met with 13 

the same sign from the day before saying the site was closed 14 

and would reopen at a different location the following Monday.  15 

He, again, texted a photo of this sign to his manager and asked 16 

what he should do.  The manager said to hold tight.  17 

Mr. Saephan said okay, but then he returned to join his 18 

coworkers and the Union representatives on the picket line.   19 

Around 9:00 a.m. Mr. Saephan noticed that he had received 20 

a message from HR Manager Bankston asking him to please leave 21 

work now for a drug test, that he had another location.   22 

After consulting with the Union representatives, he 23 

concluded that he was on strike and did not have to follow 24 

orders from his employer at that time, but he should comply if 25 
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they ask him again when he returned to work on Monday.  1 

Mr. Saephan didn't respond to Ms. Bankston's text message and 2 

continued to picket and strike.   3 

The two employees returned to work on October 19th.  4 

Mr. Saephan was immediately informed that he was being 5 

suspended for refusing to take a drug test.  His complaints 6 

that he had made every effort to comply and that it was 7 

retaliation for his Union activities fell on deaf ears.   8 

Mr. Saephan then joined the Union representatives who were 9 

picketing outside while Mr. Martinez and the temporary 10 

employees went about their work.  The sheriff's office again 11 

arrived and left.  The next day, October 20th, Respondent fired 12 

Mr. Saephan.  So at this point, only one of the three employees 13 

who signed the petition remained working at Respondent's 14 

facility, Mr. Martinez.   15 

Respondent wasted little time going after him again and 16 

issued him a second written warning on October 21st, this time 17 

for reportedly failing to clock out of work on two occasions.  18 

His protest that supervisor and foreman Alvarez had seen him 19 

clock out and that Respondent could check its security cameras, 20 

again, fell on deaf ears.   21 

Things quieted down until December 10th, when Respondent 22 

concocted another bogus reason to discipline Mr. Martinez.  23 

This time it was a final written warning for alleging 24 

disclosing confidential trade secret information to outside 25 
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parties, taking excessive breaks, stealing drawings, and 1 

substandard work.   2 

The evidence will show that as with the other disciplines, 3 

those reasons are baseless and pre-textual and the real reason 4 

Respondent has been issuing these disciplines is to retaliate 5 

against Union supporters and discourage others from supporting 6 

the Union.   7 

Your Honor will also have an opportunity to review a copy 8 

of Respondent's employee handbook, which you will see contains 9 

a number of rules that have an unlawful chilling effect on 10 

employees in the exercise of their section seven rights.   11 

Now, in its defense, Respondent asserts that it has 12 

remedied these unfair labor practices and to do so it must, 13 

among other things, clearly and unequivocally repatriate the 14 

conduct, something which it has not done.   15 

Respondent further asserts that no bargaining order should 16 

be issued, because the unit pled for in the complaint, which is 17 

all regular full time mill workers, employees directly employed 18 

by Respondent at its Suisun City facility must also include 19 

temporary worker and a driver to work at that facility, both 20 

groups of whom are apparently employed by other entities.  To 21 

do so Respondent must show that these disparate groups share an 22 

overwhelming community of interest such that the unit its pled 23 

is inappropriate without their inclusion and also that as a 24 

joint employer with the employee employing entities and the 25 
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other employing entities have consented to multiemployer 1 

bargaining as of the September 2nd bargaining date, this 2 

Respondent cannot do.   3 

Finally, Respondent asserts that a requested bargaining 4 

order is inappropriate, because the Union is accused of 5 

violating section 8B4 of the act, allegation, which it supports 6 

by a letter from Region 20 dismissing the allegation, but 7 

noting that the -- it appears the charge may have merit.  Such 8 

a letter is a far cry from establishing a violation of the act 9 

and even if it did, the board has routinely rejected such 10 

offences to the issuance of a bargaining order.   11 

Further, the evidence will show that the Union's purported 12 

misconduct postdates all of the alleged unfair labor practices 13 

in the complaint with the exception of Mr. Martinez final 14 

written warning of December 10th.  General Counsel maintains 15 

that it is not worth the parties, nor the court's time to 16 

conduct a side hearing on the Union's purported misconduct.  It 17 

would not result in a legal defense to a bargaining order.   18 

In conclusion, the General Counsel respectfully requests 19 

that Your Honor find the Respondent has violated the act as 20 

alleged in the complaint order to recognize and bargain with 21 

the carpenters Union as the representative of the mill workers 22 

that it employs directly, make whole and offer reinstatement to 23 

the alleged discriminatees, cease and desist from committing 24 

the alleged unfair labor practices, restore the status quo, 25 
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grant all other necessary relief, and post and redo and 1 

assemble a group of employees at corresponding board notice.   2 

Thank you, Your Honor.   3 

JUDGE CRACRAFT:   Thank you.   4 

Mr. Gauger.   5 

MR. GAUGER:  Thank you.  The Charging Party joins the 6 

General Counsel's opening, but would like to emphasize the need 7 

for a creative remedy.  We're going to brief it, obviously.  8 

But under J Pacini Flooring and the cases that follow it, it's 9 

evident to all of us who have been in the world for many years, 10 

that traditional remedies do not remedy this kind of blatant 11 

pattern of unfair practices.   12 

So we would like -- in addition to the reading, we would 13 

like Squires Lumber to report to all of its customers its 14 

misconduct and place on its website the board's notice and 15 

whatever speech the board or Your Honor determines that Squires 16 

management should read to the workers.   17 

JUDGE CRACRAFT:   Thank you.  And, Mr. Armstrong, do you 18 

want to make your opening statement now or at the beginning of 19 

your case in chief?  20 

MR. ARMSTRONG:  I think I'll make it now, Your Honor and I 21 

forgot to ask whether you intend to sequester witnesses and, if 22 

so, would that take place at this time?  23 

JUDGE CRACRAFT:  I'll treat that as a motion to sequester.  24 

I wouldn't do that automatically.   25 
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MR. ARMSTRONG:  All right.   1 

JUDGE CRACRAFT:   But once a motion is made the motion is 2 

routinely granted.  Any observations from either the General 3 

Counsel or the Charging Party?  4 

MR. PETERSON:  Yeah.  No.  I agree, Your Honor.  I was 5 

going to make such a motion after opening statements as well.   6 

MR. GAUGER:  Yeah.  Set motions should be and are commonly 7 

granted.  I have one client representative here, Mr. John Pock, 8 

and he is a witness.  He is also a client representative.   9 

JUDGE CRACRAFT:   And do you want to designate a different 10 

representative, Mr. Peterson?  11 

MR. PETERSON:  We'll be using the same representative.   12 

JUDGE CRACRAFT:   Thank you.  And Mr. Armstrong?  13 

MR. ARMSTRONG:  Yes.  We'll be using Ms. Kelly Bankston 14 

who is sitting to my right.   15 

JUDGE CRACRAFT:   Thank you.   16 

MR. ARMSTRONG:  She's Squire's human resource manager.   17 

JUDGE CRACRAFT:   Thank you.   18 

The motion to sequester witnesses has been granted.  And 19 

what that means is that all of you who will be witnesses, 20 

unless you're designated as a representative, must leave the 21 

hearing room and you may not discuss your testimony with any 22 

other person until this hearing is completely concluded.   23 

At this time, we'll go off the record and accomplish 24 

clearing the room.  25 
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(Off the record at 9:28 a.m.) 1 

JUDGE CRACRAFT:   You may proceed, Mr. Armstrong.   2 

MR. ARMSTRONG:  Thank you, Your Honor.   3 

Again, my name is Dwight Armstrong and I'm proud to 4 

represent a company called Squires Lumber Company.   5 

Squires Lumber Company is a family owned business based in 6 

Colson, California.  Colson, California if you're not familiar 7 

with it is in what's called the inland empire in southern 8 

California.  And what Squires Lumber Company does, it's a 9 

wholesaler in terms of lumber and it also builds what are 10 

called forms.  So forms out of lumber that are used generally 11 

in construction.   12 

So, for example, if you're building a bridge or a road and 13 

concrete needs to be poured, there has to be a form into which 14 

the concrete is poured.  So Squires Lumber Company employs mill 15 

workers who build these forms to specifications that are 16 

provided by general contractors, architects, and engineers.  17 

The forms are build to comply with drawings and these drawings 18 

are proprietary, their trade secrets, they're not shared with 19 

Squires' competitors and they're not distributed to the public.   20 

The mill workers, who are building the forms, build them 21 

in accordance with these instructions that are on the drawings.  22 

The drawings become important later when it -- when we're 23 

talking about the warning that was given to Mr. Martinez in 24 

December.   25 
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Squires Lumber Company was founded in 1946, so it's about 1 

70 years old.  A gentleman by the name of Stan Paxson, 2 

P-A-X-S-O-N, took over the business in 1989 and he grew it into 3 

a major supplier to contractors thought California.   4 

Unfortunately, Stan Paxson lost his battle to kidney 5 

cancer in 2012, a few years ago, and so today Stan's surviving 6 

widow Pam Paxson is it the CEO and Stan's two sons Chris Paxson 7 

and Kyle Paxson, both of whom you will meet and who will 8 

testify are the president and vice president respectively and 9 

they're in charge of running the company.   10 

Both Chris Paxson and Kyle Paxson worked in the yard.  11 

They grew up understanding the business when they were in high 12 

school and college and they've turned into very sophisticated 13 

bids people in running the business.   14 

Squires Lumber decided to open up a small northern 15 

California facility in the spring of 2015, so just about a year 16 

ago.  And so it found a location in what's called Suisun City 17 

is how I've learned to produce it.  It's spelled S-U-I-S-U-N.  18 

You would think it might be Suisun City, but it's Suisun City.  19 

And they leased a five acre site up there to run their northern 20 

California operations.   21 

On this five hour -- five acre site, sites about a 12,000 22 

square-foot building and you'll see pictures of the building 23 

and there are two what are called pull barns where lumber is 24 

stored underneath it.  And the 12,000 square-foot building is 25 
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basically empty inside other than forklifts and lumber and the 1 

forms that the workers are building.   2 

A guy named John Gilfillan was hired to be the operations 3 

manager at Squires Lumber in northern California.  You'll meet 4 

him.  He will testify.  And as of September 15 -- excuse me, 5 

September 2nd, 2015, in addition to John Gilfillan, there were 6 

12 other employees employed at the site at that time.   7 

There were four mill workers who we will call direct 8 

hires.  These were individuals that were on Squires Lumber 9 

payroll.  There was one driver.  He was employed by a company 10 

owned by Squires lumber called SLC Transportation, and there 11 

were seven temporary employees working alongside and doing the 12 

identical work that the direct hires did.   13 

It's important to note that all of the direct hires in 14 

northern California other than Mr. Gilfillan, the operations 15 

manager, and Caleb Alvarez who was transferred from southern 16 

California were all temporary employees at one time.  So both 17 

of the alleged discriminatees, Mr. Martinez and Mr. Saephan, 18 

were hired as temporary employees.  And the third employee 19 

Mr. Morabito who was also fired and filed an unfair labor 20 

practice charge, which was rejected by Region 20, he was also a 21 

temporary employee.  So all of the, quote, regular direct 22 

employees came through the temporary route.   23 

On September 2nd, 2015, which was a Wednesday, early in 24 

the morning before work actually started, John Gilfillan, the 25 
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operations manager, was ambushed by five people who just walked 1 

in literally, into his private office through the warehouse 2 

with a video camera and intimidated -- you'll get to watch the 3 

video -- and intimidated him.  He had no idea what was 4 

happening.   5 

The five individuals were a guy by the name of Tim 6 

Lipscomb who is an organizer for the carpenters Union.  There 7 

was an unidentified individual holding a video camera and there 8 

were three employees.  One was Louie Morabito.  He later was 9 

terminated.  He filed an unfair labor practice charge, it was 10 

rejected.  The second was Bobby Saephan and he is also an 11 

alleged discriminatee.  He was terminated for refusing the take 12 

a drug test.  And the third was Francisco Martinez and he's 13 

still employed.   14 

So they attempted to trick Mr. Gilfillan into recognizing 15 

and bargaining with the Union. Mr. Gilfillan was so confused 16 

and he had not taken his prescription medication, so they asked 17 

them to leave his office so he could do that.  And you'll see 18 

on the video where they actually walk outside his office, he 19 

gets a glass of milk and he takes his prescription medication.  20 

And he then said he needed to call corporate, he was not 21 

authorized to do anything.   22 

So Squires correctly advised the Union that if it wanted 23 

to represent the employees in Suisun City, it should file an 24 

election petition and it would honor the results of the 25 
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election petition.  They did not file an election petition on 1 

September 2nd, they didn't file one on September 3rd, they 2 

didn't file one on September 4th.  They never filed an election 3 

petition.  So no election petition was ever filed.  All three 4 

of these direct hire employees that signed this document on 5 

September 2nd, were employed through the entire month of 6 

September.  An election petition could have been filed at any 7 

time.   8 

So not succeeding in its attempt to trick Mr. Gilfillan 9 

into recognizing the Union, the Union took a different 10 

approach.  Every time the company sneezed, it filed another 11 

unfair labor practice charge, hoping that the mere -- the sheer 12 

number of unfair labor practice charges would somehow create 13 

enough smoke and volume so that they could seek a bargaining 14 

order without having to go through the NLRB election process.   15 

so that's where we are now, a slew of unfair labor practice 16 

charges, no petition ever having been filed and they're hoping 17 

that they can convince Your Honor to issue a bargaining order 18 

in a situation where one is not justified.   19 

There were two discharges that occurred after September 20 

2nd, 2015.  One was Louie Morabito.  And as I mentioned, the 21 

Union did file an unfair labor practice charge alleging that he 22 

was terminated for concerted protected activities.  Region 20 23 

rejected that charge.   24 

The second employee that was fired was Bobby Saephan and 25 
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you've heard a little bit about him so far.  He'll be here and 1 

he'll testify.  He reeked of marijuana on Thursday, October 15, 2 

2015.  Accordingly, the company sent him to take a reasonable 3 

suspicion drug test.  Unfortunately, the clinic to which it 4 

sent him had either moved or been closed by the time he got 5 

there on Thursday, October 15th, so he was asked to return on 6 

October 16, which was a Friday.  He gets to the clinic on 7 

Friday the 16th and he texts the company at 7:30 saying that 8 

the clinic has moved.   9 

Mr. Gilfillan to whom he had texted him back and said 10 

okay, wait for further instructions, we are in the process of 11 

locating an alternative testing facility.  Mr. Saephan texts 12 

back "okay."   13 

The next thing that the company knows, Mr. Saephan has 14 

left the testing facility without permission, without 15 

authorization, and he is out front of the Squires Lumber 16 

Company facility, supposedly, quote, on strike.   17 

So he didn't get tested on Friday the 16th and he was 18 

asked on Monday the 19th why he didn't get tested.  He didn't 19 

have a legitimate excuse.  Everybody knows that if you are 20 

under the influence or impaired by marijuana on Thursday or 21 

Friday, it will be out of your system by Monday.  So he, 22 

basically, sabotaged the companies attempt to have a legitimate 23 

drug test by feigning that he was, quote, on strike.   24 

He didn't go on strike and then ask to be drug tested.  He 25 
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was asked to go get a drug test and then he and the Union had 1 

to concoct some reason to prevent him from getting drug tested, 2 

so they came up with the idea that okay, we'll just go on 3 

strike and that will put a cocoon of production around 4 

Mr. Saephan.   5 

So our view is that Mr. Saephan was properly discharged. 6 

Mr. Martinez has been given warnings for legitimate reasons, 7 

which will be explained as the witnesses testify.  The company 8 

has at every step tried to remedy whatever allegation the Union 9 

has made.  It issued a new employee handbook.  It posted a 10 

notice within two business days after the complaint issued on 11 

New Year's Eve.  The complaint issued on December 31st and by 12 

January 5th, the company voluntarily posted not only the NLRB 13 

official notice to employees, but also an individualized notice 14 

saying that they would not do any of those actions that had 15 

been alleged against them.   16 

At every step of the way, the company has said it would 17 

respect the results of a secret ballot election and at no step 18 

of the way has the Union availed itself of a chance to file an 19 

election petition.   20 

In summary, we think that this is not by any stretch of 21 

the imagination a Gissel-type case at all.  Every -- all of 22 

these little items that the General Counsel has mentioned, the 23 

portable toilet, the hardhats, they will all be explained and 24 

they will be shown to be just a house of cards.  And, again, 25 
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this is a company that every step of the way has tried to do 1 

the right thing, has complied with the law, has told employees 2 

it will comply with the law and just does not want to be 3 

coerced or have its employees coerced into recognizing a labor 4 

organization.  Thank you.   5 

JUDGE CRACRAFT:   Thank you.   6 

Mr. Peterson, you may proceed with your case in chief.   7 

MR. PETERSON:  Thank you, Your Honor.   8 

As we mentioned off the record, our first witness is 9 

actually a video that has been shown to counsel for both 10 

parties and since the -- since the beginning of the Union 11 

organizing campaign and is likely more reliable than witness 12 

testimony.  So I think we've agreed that we will without 13 

objection proceed with that video.  And I understand that 14 

Respondent's counsel has seen the video previously, but has not 15 

seen it recently and may have questions about it at the end.  16 

But as far as authenticity, I understand there won't be any 17 

objections, so that's how we would like to proceed.   18 

MR. ARMSTRONG:  And our position is it's not relevant, but 19 

we don't object to having you see it.  It's just kind of 20 

background information and counsel for the General Counsel has 21 

agreed that it -- there's no -- that they agreed that there was 22 

no recognition or bargaining that occurred as a result of what 23 

you'll see in the video.   24 

JUDGE CRACRAFT:   And I assume you have copies of the 25 
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video to move into --  1 

MR. PETERSON:  Correct.   2 

JUDGE MILLER:  -- evidence; is that correct?  3 

MR. PETERSON:  That's correct, Your Honor.   4 

JUDGE CRACRAFT:   And so after the video is watched by all 5 

of us, then you'll be requesting that the disks of the video be 6 

admitted into evidence as General Counsel's Exhibit 2?  7 

MR. PETERSON:  That's correct, Your Honor.   8 

JUDGE CRACRAFT:   And the court reporter won't be able to 9 

record -- well, let me ask the court reporter.  We can go off 10 

the record for this. 11 

(Off the record at 9:50 a.m.)   12 

JUDGE CRACRAFT:   At this time the General Counsel is 13 

going to play a video, which will later be introduced as 14 

General Counsel's Exhibit 2 in the form of CDs.  When you are 15 

ready to start the video, please let the reporter know.  She 16 

will attempt to take down every word of the audio in this tape 17 

and if you have any questions, please let us know and we can 18 

stop the tape and replay it, I think.   19 

Very good.  Please proceed. 20 

MR. GAUGER:  Matt, if you could tell the record that we're 21 

waiting on the --  22 

MR. PETERSON:  Certainly.  Your Honor, we're waiting for 23 

the video play back system to warm up.   24 

MR. GAUGER:  Okay.   25 
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MR. PETERSON:  The video will now be played.   1 

The video played video played video played.  2 

(A video played at 9:54 a.m., transcribed to the best of 3 

the transcriber's ability) 4 

JUDGE CRACRAFT:  For the record, we're hearing the sound 5 

of wind.  And I'll just note that four male figures are 6 

entering a shed at this time.   7 

MR. LIPSCOMB:  John Gilfillan, good morning.  Tim 8 

Lipscomb.   9 

MR. GILFILLAN:  Hi.  How are you doing?  10 

MR. LIPSCOMB:  We're from the northern California 11 

Carpenters Union Department of Regional Counsel.  How are you 12 

doing this morning?   13 

Hey, just wanted to come in and give you this petition.   14 

MR. GILFILLAN:  Yes.   15 

MR. LIPSCOMB:  It's filled out by 100 percent of your full 16 

time employees.   17 

MR. GILFILLAN:  Okay.   18 

MR. LIPSCOMB:  Louie, Bobby, and Francisco.   19 

MR. GILFILLAN:  All right.   20 

MR. LIPSCOMB:  They've filled that out and they haven't -- 21 

they have a desire to be represented by the Northern California 22 

Carpenters Union Regional Counsel for all wages and benefits 23 

and working conditions.   24 

MR. GILFILLAN:  Okay.   25 
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MR. LIPSCOMB:  So we just wanted to present that to you 1 

and let you know that that's -- that's what we're going to do 2 

here.  They're going to be organizing and talking to other 3 

workers before work, after work, at lunch and breaks.  They 4 

won't be doing any organizing on company time.   5 

MR. GILFILLAN:  Okay.   6 

MR. LIPSCOMB:  But that's what's going to be going on 7 

here.  I just wanted to make you aware of that and just to talk 8 

about a couple of things that I think maybe working together 9 

that we could maybe work on right away.  Do you have a few 10 

minutes?  11 

MR. GILFILLAN:  I guess so.   12 

MR. LIPSCOMB:  Okay.  Great.  Great.   13 

Well, a couple of concerns that they've had --  14 

MR. GILFILLAN:  Remember, we start at 7:00.   15 

MR. LIPSCOMB:  Yeah.  We'll just take a few minutes.  We 16 

don't want to infringe on your work time.   17 

MR. GILFILLAN:  Okay.   18 

MR. LIPSCOMB:  But one of the things we wanted to talk 19 

about was that I know that there is -- there's -- they don't 20 

have any access to washing their hands with warm soapy water 21 

before they eat.   22 

MR. GILFILLAN:  I don't know about that.  They're outside.   23 

MR. LIPSCOMB:  What do you mean?  24 

MR. GILFILLAN:  There's a -- the bathroom is out there, 25 
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there's a hand wash station.   1 

MR. LIPSCOMB:  Yeah.  But you know, lumber is pretty 2 

different (phonetic) --  3 

MR. GILFILLAN:  There's soap --  4 

MR. LIPSCOMB:  -- there's lots of fungus (phonetic) --  5 

MR. GILFILLAN:  There's soap and water out there.   6 

MR. LIPSCOMB:  Yeah, but, you know, nothing like a little 7 

bit of hot soapy water.  I mean, before you eat, wouldn't you 8 

like to wash your hands with hot soapy water?  9 

MR. GILFILLAN:  Yeah, of course.   10 

MR. LIPSCOMB:  Yeah.  And that would be great if you could 11 

figure out a way that they could wash up with some hot, soapy 12 

water rather than, you know, out with cold water, because you 13 

really can't kill fungus and spores with cold water and soap.   14 

MR. GILFILLAN:  Okay.   15 

MR. LIPSCOMB:  And if you could make that happen, that 16 

would be really good.   17 

MR. GILFILLAN:  All right.  No problem.   18 

MR. LIPSCOMB:  And I appreciate that.  And the only other 19 

thing is you have the -- I guess sometimes in your -- it gets 20 

kind of dusty and the wind and stuff going on and I guess you 21 

only have one backing on one of the saws, the vertical saw.   22 

MR. GILFILLAN:  Yeah.  Yeah.   23 

MR. LIPSCOMB:  Could you guys maybe think about maybe 24 

getting some other backing devices on some of the other -- a 25 
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couple of the other saws?  1 

MR. GILFILLAN:  Can you step out of the office for a few 2 

minutes?  I need to take a dose of medication.   3 

MR. LIPSCOMB:  Oh, okay.   4 

MR. GILFILLAN:  I'm going to take it.   5 

MR. LIPSCOMB:  Okay.   6 

MR. GILFILLAN:  Okay.  I'll come out.   7 

MR. LIPSCOMB:  Okay.  Thank you.   8 

MR. GILFILLAN:  I'll come outside.   9 

MR. LIPSCOMB:  So this is the earplugs and stuff right 10 

here?  Is this considered the office right here?   11 

UNIDENTIFIED MALE:  Oh, yeah.  There's an authorized 12 

personnel only area.   13 

MR. GILFILLAN:  All right.  Just kind of charge -- 14 

MR. LIPSCOMB:  Oh, it's okay.  We kind of caught you off 15 

guard.  I know you're starting your day out and you don’t 16 

expect the Union to walk in with a petition, delivering a 17 

petition the first thing in the morning.   18 

MR. GILFILLAN:  We know all about it.   19 

MR. LIPSCOMB:  Okay.  Great.  I mean Squires Lumber.  You 20 

guys have been around for 46 years.   21 

MR. GILFILLAN:  Yep.  22 

MR. LIPSCOMB:  You've been out of Southern California, and 23 

how long has the sop been up here?  24 

MR. GILFILLAN:  About six months.   25 
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MR. LIPSCOMB:  Okay.  Well, in Northern California 1 

department, we represent Union crafts and Union lumberyards and 2 

so we have a lot of the expertise in this particular --  3 

MR. GILFILLAN:  I worked for the Union before.  4 

MR. LIPSCOMB:  Oh, have you?  Which one?  5 

MR. GILFILLAN:  That was over at Capital Lumber (phonetic) 6 

in Buford (phonetic).  7 

MR. LIPSCOMB:  Okay.  Good.   8 

MR. GILFILLAN:  I'm not -- they only came in for a 9 

short -- a short period of time.  10 

MR. LIPSCOMB:  Okay.  Good.  So you're familiar with the 11 

Carpenters Union --  12 

MR. GILFILLAN:  Yes.   13 

MR. LIPSCOMB:  -- in northern California?  14 

MR. GILFILLAN:  Yes.   15 

MR. LIPSCOMB:  Okay.  We represent 46 counties in northern 16 

California.   17 

MR. GILFILLAN:  Okay.  18 

MR. LIPSCOMB:  But we'd love to, you know, partner with 19 

you guys and try to, you know, help your market and help you 20 

grow and really be productive.  That's kind of what these 21 

guys -- what they want to do when they -- you know, bringing 22 

the Union in here to Squires Lumber for wage (phonetic) events 23 

and working conditions.  And so, yeah, if we could set up -- 24 

can we set up a time where we can come back and talk a little 25 
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more at length and sit down and talk about how things are 1 

going?  Can we set up a time to do that?  2 

MR. GILFILLAN:  I'll have to talk about it with my 3 

corporate office.   4 

MR. LIPSCOMB:  Okay.   5 

MR. GILFILLAN:  And you'll probably be in contact with 6 

them rather than me.   7 

MR. LIPSCOMB:  Okay.  Do you have -- do you have someone 8 

we can contact?  9 

MR. LIPSCOMB:  Uh-huh.  Definitely.   10 

MR. GILFILLAN:  Okay.  Great.  We've just got to keep 11 

these negotiations going on here.  You see (indiscernible - 12 

microphone noise).   13 

MR. LIPSCOMB:  So how long have you been in the lumber 14 

business?  15 

MR. GILFILLAN:  1989.   16 

MR. LIPSCOMB:  All right.  Good.  I've been in carpentry 17 

since 1986, so we've got some things in common already.  If you 18 

have a part -- if you could just write your information on a 19 

card.  20 

MR. GILFILLAN:  Yeah.  21 

MR. LIPSCOMB:  That would be great.  Perfect.  And I'll 22 

leave you my information also and we can set up a date to 23 

continue these negotiations.   24 

Okay.  Great.  So I'll be contacting Kevin at (909)721-25 
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7154.  1 

MR. GILFILLAN:  Yep.  That's in Campbell.  2 

MR. LIPSCOMB:  Campbell?  3 

MR. GILFILLAN:  Yes.   4 

MR. LIPSCOMB:  Okay.  This is me.  If you have any 5 

questions or you need to reach out, that's how you get a hold 6 

of me.  7 

MR. GILFILLAN:  Okay.   8 

MR. LIPSCOMB:  All right.  And we'll continue changes for 9 

today.   10 

MR. GILFILLAN:  Okay.  John.   11 

MR. LIPSCOMB:  Thanks a lot, John.  Pleasure to meet you.   12 

MR. GILFILLAN:  Bye.   13 

MR. LIPSCOMB:  All right.  Guys, so let's step out here 14 

and we'll have a little powwow before you get to work.  Let's 15 

just step outside for a couple of minutes.   16 

(Conversation obscured by wind noise) 17 

We'll give you guys a call --  18 

We're going to lunch at (indiscernible).  So to keep you 19 

going in.  You need to follow up on that.  The restroom where 20 

you wash your hands before you eat.  Where's the port-a-potty?  21 

UNIDENTIFIED MALE:  Right here.  22 

MR. LIPSCOMB:  And we have another wash station?  23 

UNIDENTIFIED MALE:  Yeah, it's -- 24 

MR. LIPSCOMB:  Well, like I said, there's lots of stuff 25 
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that's on you and you know lather up use some of the warm 1 

water.  He agreed to that, so do that today.  2 

UNIDENTIFIED MALE:  Okay.  3 

MR. LIPSCOMB:  Okay.   4 

UNIDENTIFIED MALE 2:  I'm the one that won't be here.  5 

MR. LIPSCOMB:  You won't be here, but you two guys make 6 

sure (indiscernible - wind noise throughout). 7 

At the end of the day, you'll think about this as the 8 

first day of the rest of our life.  I really think Squires can 9 

make difference.  I think we've made some good progress this 10 

morning.  Remember, look at (indiscernible) with the other 11 

employees before work, break, at lunch, and after work.  Okay.   12 

And they'll be checking in with you guys during the day.  Let 13 

me know if you (indiscernible).  All right guys, have a great 14 

day.  15 

(Video ends at 10:04 a.m.) 16 

MR. PETERSON:  And, Your Honor, video has ended.  Let the 17 

record show.   18 

JUDGE CRACRAFT:   And should we go off the record to get 19 

the microphones and everybody back?  We'll be off the record.   20 

(Off the record at 10:04 a.m.) 21 

MR. PETERSON:  Okay.  Your Honor, I'd like to offer the 22 

DVDs of the video that we just watched into the record as 23 

General Counsel's Exhibit 2. 24 

JUDGE CRACRAFT:  And I understand there's no objection as 25 
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far as authenticity subject to reviewing it again later. 1 

MR. ARMSTRONG:  Right.  From the Respondent's standpoint, 2 

just to be clear, I hadn't seen the end of that video before 3 

just now where they walk out of the facility when they showed 4 

it to me but I've now seen it.  And so I don't have any 5 

knowledge that it's not authentic, so I don't make any 6 

objection to it.  I think it's not relevant, but it's 7 

background and so we don't object to the admissibility for that 8 

purpose. 9 

Are there two DVD's or just one?  Just one.  Oh, I see. 10 

MR. PETERSON:  These are -- 11 

MR. ARMSTRONG:  I got it. 12 

JUDGE CRACRAFT:  Two copies. 13 

MR. ARMSTRONG:  Got it. 14 

MR. GAUGER:  Three copies but.  One for the court 15 

reporter, one for Your Honor and one for counsel. 16 

JUDGE CRACRAFT:  Why don't you give two copies to the 17 

reporter and I'll obtain one of them later. 18 

And General Counsel's Exhibit 2 is admitted. 19 

(General Counsel Exhibit Number 2 Received into Evidence) 20 

JUDGE CRACRAFT:  Do the parties agree that the DVD depicts 21 

conversation on September 2, 2015? 22 

MR. ARMSTRONG:  Yes, Your Honor. 23 

MR. PETERSON:  Yes, Your Honor. 24 

MR. GAUGER:  Yes, Your Honor. 25 
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JUDGE CRACRAFT:  Very good.  I'm sure further details will 1 

be developed through testimony. 2 

At this time, you may present your next witness. 3 

MR. PETERSON:  Thank you, Your Honor.  General Counsel 4 

calls John Pock. 5 

JUDGE CRACRAFT:  Please raise your right hand. 6 

Whereupon, 7 

JOHN POCK 8 

having been duly sworn, was called as a witness herein and was 9 

examined and testified as follows: 10 

THE WITNESS:  I do. 11 

JUDGE CRACRAFT:  Have a seat there.  State your name for 12 

the record. 13 

THE WITNESS:  John Robert Pock, P-O-C-K. 14 

JUDGE CRACRAFT:  Thank you. 15 

You may question. 16 

MR. PETERSON:  Thank you, Your Honor. 17 

DIRECT EXAMINATION 18 

Q BY MR. PETERSON:  Good morning, Mr. Pock.  As you know, 19 

I'm Matt Peterson.  I'm a counsel for General Counsel.  I'll be 20 

asking you some questions.  Listen carefully, answer 21 

truthfully.  If you don't understand a question asked by me or 22 

any of the other attorneys here, feel free to let us know and 23 

we'll try and rephrase it. 24 

Are you currently employed? 25 
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A Yes. 1 

Q And by whom are you employed? 2 

A I work for the Northern California Carpenter's Regional 3 

Council. 4 

Q And what is the Northern California Carpenter's Regional 5 

Council? 6 

A They're the big umbrella that covers all the locals in the 7 

46 Northern California counties. 8 

Q And about how many locals are represented? 9 

A My best estimate would be 22. 10 

Q And about how many workers? 11 

A We have, it fluctuates, but we’re about 35,000 members in 12 

Northern California. 13 

Q And how does the union represent members? 14 

A By each individual local.  We have field representatives 15 

that work directly with the membership and our contractors and 16 

companies that are union. 17 

Q And how long have you been working with the union? 18 

A Almost nine years, since July 6th, 2007. 19 

Q And what positions have you held? 20 

A I am a lead field rep and lead organizer and I'm assigned 21 

to Local 2236. 22 

Q And what's the jurisdiction of Local 2236? 23 

A They cover all the mill-cab work in the 46 counties of 24 

Northern California. 25 
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Q Can you give us an overview of your job duties as a field 1 

organizer (sic)? 2 

A I work with the membership.  I, you know, typically day to 3 

day, I go out, I check job sites; I talk to members in the 4 

field about working conditions and wages and basically whatever 5 

has to do with their employment. 6 

Q Are you familiar with a company called Squires Lumber? 7 

A Yes. 8 

Q How so? 9 

A Got familiar with them when they first moved to Northern 10 

California, kind of found out what they were doing and it kind 11 

of fell into our market.  We have a lot of lumberyards that are 12 

signatory in Northern California. 13 

Q And have you, has the union taken any action with respect 14 

to Squires Lumber? 15 

A Yeah.  We looked at them and started an organizing 16 

campaign after we spoke with some of the workers. 17 

Q Can you, and are you working on that campaign, yourself? 18 

A Yes.  I'm the lead organizer for that campaign. 19 

Q And can you describe who else, for the union, is working 20 

on that campaign. 21 

A Francisco Martinez.  He works for the Northern California 22 

Carpenter's Regional Council.  He's assigned to Local 2236 and 23 

he also works at Squires Lumber. 24 

Q Anyone else from the union that's worked on the Squires 25 
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Lumber campaign? 1 

A Yeah.  I have a few guys on my crew that kind of transfer 2 

in and out.  I have Fidel Chavez, Chris Moyer (phonetic), Dean 3 

Steever (phonetic).  They've all helped out on the campaign. 4 

Q And you were present in the hearing room for the video 5 

that we just watched, were you not?  6 

A Yes. 7 

Q Can you, could you identify who the individuals were 8 

speaking in the video? 9 

A Tim Lipscomb was speaking and John Gilfillan. 10 

Q And who is Tim Lipscomb? 11 

A He is Assistant Director of Organizing for the Northern 12 

California Carpenter's Regional Council. 13 

Q So he's also been involved in the Squires Lumber campaign? 14 

A Yes. 15 

Q And the other individual you mentioned, John Gilfillan, 16 

who is he? 17 

A He is the general manager for Squires Lumber for the 18 

Suisun yard. 19 

Q And those are the two individuals that were doing the 20 

speaking, for the most part, in that video? 21 

A Yeah, most of the speaking were those two individuals. 22 

Q Were you able to identify the other individuals depicted 23 

in the video? 24 

A Yes.  It was Bobby Saephan and Louie Morabito. 25 
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Q And there was a, it looked like there was a third 1 

employee, as well.  Could you identify him? 2 

A Fidel Chavez was videotaping the delivery of the petition. 3 

Q And so the video depicted three employees or three non-4 

speaking individuals.  You identified Bobby Saephan, Louie 5 

Morabito.  Do you know who the third individual was? 6 

A Francisco Martinez. 7 

Q And who are those -- I guess you've already described who 8 

Francisco Martinez.  Who are Bobby and Louie? 9 

A Squires Lumber employees that showed interest in 10 

organizing the union at Squires Lumber. 11 

Q In the course of your work on the Squires Lumber campaign, 12 

have you spoken with Squires Lumber, Squires' employees about 13 

the working conditions at Squires? 14 

A Yes. 15 

Q With whom have you spoken? 16 

A Louie Morabito and Bobby Saephan and Francisco Martinez. 17 

Q And with what frequency do you speak with the employees? 18 

A I would meet with Francisco almost every night after work.  19 

And once he started talking to the other full-time Squires' 20 

employees and they showed interest in the union, I would start 21 

meeting with them to find out their concerns and safety issues 22 

or any concerns they had at Squires Lumber. 23 

Q And have you or the union taken any action as a result of 24 

the reports or concerns you heard from the workers? 25 
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A Yeah.  Once they showed interest and wanted to organize a 1 

union at Squires Lumber, we did a petition for Squires Lumber 2 

to recognize the union as their bargaining representative. 3 

Q Any other actions that the union has taken that you're 4 

aware of? 5 

A We did several other petitions and we did some picket 6 

actions at Squires Lumber. 7 

MR. PETERSON:  I'm marking for identification as General 8 

Counsel's Exhibit 3.  I'm offering a copy to counsel for the 9 

parties. 10 

Permission to approach the witness, Your Honor. 11 

JUDGE CRACRAFT:  Yes. 12 

Q BY MR. PETERSON:  I'll give you some time to review those 13 

documents.  Let me know when you've had a chance to take a 14 

look.   15 

 Have you had a chance to review those documents? 16 

A Yes. 17 

Q And have you seen them before? 18 

A Yes. 19 

Q How have you seen those documents? 20 

A These are petitions that I have gotten to Francisco after 21 

talking to the workers for them to sign and present to John 22 

Gilfillan to get working conditions changed at Squires Lumber. 23 

Q Did you play any role in the preparation of these 24 

petitions? 25 
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A I helped draft some.  Some of them were sent to me by Tim 1 

Lipscomb and I would get them to Francisco because he had a lot 2 

of direct contact with the workers and he would talk to them at 3 

breaks and lunch and after work on bringing the union into 4 

Squires Lumber. 5 

MR. ARMSTRONG:  Objection.  Hearsay, the last part of that 6 

statement.  Motion to strike. 7 

JUDGE CRACRAFT:  I'll allow it to remain on the record but 8 

I agree with you that it is hearsay to the extent it's offered 9 

to prove the truth.  Not hearsay to the extent it's offered to 10 

show it was said. 11 

And I don't, typically, strike anything from the record 12 

because it's a judge-tried case. 13 

MR. ARMSTRONG:  Understood. 14 

Q BY MR. PETERSON:  And are these the types of records that 15 

the Union keeps in its files in the ordinary course of 16 

business? 17 

A Yes. 18 

Q And are these records, in fact, kept in the Union's files? 19 

A Yes. 20 

Q Directing your attention to Exhibit 3(a), the first page.   21 

A Yes. 22 

Q Do you know why that petition was created? 23 

A This is, it was created because the workers wanted to 24 

organize a union and this was what was delivered to John 25 
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Gilfillan -- 1 

MR. ARMSTRONG:  Objection again. 2 

THE WITNESS:  -- on September 2nd. 3 

MR. ARMSTRONG:  Just move to strike on anything as to what 4 

the union, the employees wanted.  The employee (sic) can 5 

testify to what this document says but he can't testify to what 6 

the employees wanted. 7 

JUDGE CRACRAFT:  That's true.   8 

Would it be fair to say that you had reason to believe 9 

that there was interest in having the Union recognized and this 10 

was prepared for that reason? 11 

THE WITNESS:  Yes, Your Honor. 12 

Q BY MR. PETERSON:  Were you, do you know what happened with 13 

this petition after it was created and signed? 14 

A It was delivered on September 2nd. 15 

Q Where was it delivered? 16 

A At Squires Lumber. 17 

Q By whom? 18 

A By Tim Lipscomb, Louie Morabito, Bobby Saephan, Francisco 19 

Martinez and Fidel Chavez. 20 

Q And you weren't present for that particular situation? 21 

A No, I was not. 22 

Q Directing your attention to -- and I guess with General 23 

Counsel's Exhibit A (sic), is it your understanding that this 24 

was the petition that was delivered in the video that we 25 
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watched? 1 

A Yes. 2 

Q And why do you believe that? 3 

A I was involved with getting the petition ready and I was 4 

going to be the one delivering it but I actually had September 5 

2nd off.  I'd put in for it a couple of weeks prior.  So that's 6 

why Tim Lipscomb delivered it with the workers. 7 

Q Thank you. 8 

So directing your attention to General Counsel's 3(b).  9 

Have you had a chance to look at that? 10 

A Yes. 11 

Q And do you know why the General Counsel's Exhibit 3(b) was 12 

created? 13 

A It was created because the workers wanted hot soapy water 14 

to wash their hands before breaks.  And John Gilfillan allowed 15 

them to do it one day and then they went to do it the next day 16 

and they could not.  They told them they could not use the sink 17 

in the bathroom with hot running water.  They had to use the 18 

one outside by the Porta-Potties. 19 

Q And how do you know that that was the desire of the 20 

workers? 21 

A I talked to the workers after work. 22 

Q Do you recall which workers you spoke with about this 23 

issue? 24 

A It was Bobby Saephan and Francisco Martinez. 25 
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Q Directing your attention to "C" in General Counsel's 1 

Exhibit 3.   2 

A Yes. 3 

Q Have you had a chance to look at that? 4 

A Yes. 5 

Q Do you know why the Union created that document? 6 

A The workers were complaining that they would move them 7 

outside to work in the heat and it was over 100 degrees that 8 

week that this petition was delivered and they had the workers 9 

that were supporting the Union working outside. 10 

Q And you said these were based on reports from employees? 11 

A Yes.  We would talk to them after work and, you know, see 12 

what the issues were throughout the day and just to make sure 13 

they were being treated right. 14 

Q Do you recall which employees reported these concerns? 15 

A Francisco Martinez and Bobby Saephan. 16 

Q And directing -- 17 

A And Louie Morabito. 18 

Q And directing your attention to General Counsel's 3(d), 19 

the last page of the exhibit.   20 

A Yes, I recognize that. 21 

Q Do you know why the Union created this document? 22 

A Yeah.  The workers would complain regularly after work 23 

when I'd meet with them about the conditions.  They were 24 

required to use the portable toilet that they would claim that 25 
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it was never cleaned or only cleaned once a week.  It wasn't 1 

enough for the amount of people they had working there.  And it 2 

really smelled bad and there were just swarms of flies 3 

everywhere around the toilets. 4 

Q And you've testified your understanding of what happened 5 

with General Counsel's 3(a).  Are you aware of what happened 6 

with General Counsel's 3(b), (c) and (d) after they were 7 

created and signed? 8 

A I don't believe or I don't remember Squires taking any 9 

action towards any of these. 10 

Q I guess my, I guess I'm not sure if you understand my 11 

question.  But do you know what happened with these petitions 12 

after they were created?  Were -- 13 

A Oh, they -- 14 

Q -- they delivered? 15 

A They were signed by the workers and delivered or slipped 16 

under the door of John Gilfillan's office because he refused to 17 

take them. 18 

Q And how do you know that's what happened with those 19 

documents? 20 

A Francisco would tell me after work when I would meet with 21 

him, you know, how it went when he tried to deliver it.  And he 22 

said he still wouldn't take them. 23 

Q So it's your understanding is based on reports from the 24 

workers? 25 
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A Yes, correct. 1 

Q Okay. 2 

MR. PETERSON:  Move for the admission of General Counsel's 3 

Exhibit 3. 4 

MR. ARMSTRONG:  No objection. 5 

MR. GAUGER:  None here. 6 

JUDGE CRACRAFT:  General Counsel's Exhibit 3(a) through 7 

(d) is admitted. 8 

(General Counsel Exhibit 3(a - d) Received into Evidence) 9 

Q BY MR. PETERSON:  And now you mentioned, you mentioned 10 

that you also engaged, other than creating these petitions that 11 

the Union also engaged in some other actions in response to the 12 

concerns by the workers.  And I think you mentioned picketing 13 

and we'll get into that into a minute.  But any other actions 14 

you can recall that the Union took in response to the workers' 15 

concerns? 16 

A We would just meet with them after work to find out what 17 

was going on and these were some of their main concerns so we 18 

put them on paper so they would be addressed. 19 

Q Do you know whether the Union took any legal action as a 20 

result of the concerns -- 21 

A I believe -- 22 

Q -- raised by the workers? 23 

A Yeah.  They did file charges. 24 

Q And what do you mean by charges? 25 
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A Through the National Labor Relations Board. 1 

Q Okay.   2 

MR. PETERSON:  I'm marking for identification General 3 

Counsel's Exhibits 4, 5 and 6. 4 

Q BY MR. PETERSON:  I'll give you a chance to look over 5 

those documents and let me know when you've had a chance to 6 

review them.   7 

 Have you had a chance to review those documents? 8 

A Yes. 9 

Q Have you seen them before? 10 

A Yes. 11 

Q What is General, where you have seen General Counsel's 12 

Exhibit 4? 13 

A That's the petition for the work stoppage, that we went 14 

out on strike on October 16th, that I tried to deliver to John 15 

Gilfillan. 16 

Q So you said you were involved in actual attempts to 17 

present this petition? 18 

A Yes.  19 

Q Were you involved in the drafting of the petition? 20 

A No. 21 

Q Is this petition maintained in the Union's files -- 22 

A Yes. 23 

Q -- in the ordinary course of business? 24 

A Yes. 25 
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Q General Counsel's Exhibit 5.  Have you seen that before? 1 

A Yes. 2 

Q And where have you seen that before? 3 

A It was put in our files. 4 

Q And do you know what it purports to be? 5 

A Yes.  It is the fax confirmation of the petition that was 6 

delivered on the 16th that it was faxed down to Squires 7 

Lumber's headquarters at Colton. 8 

Q And General Counsel's Exhibit 6.  Where have you seen that 9 

before? 10 

A This is also kept in our file.  And this is another 11 

confirmation that this petition was faxed directly to John 12 

Gilfillan at Squires Lumber in Suisun City. 13 

Q And did you do the faxing yourself? 14 

A No. 15 

MR. PETERSON:  Move for the admission of General Counsel's 16 

4 through 6. 17 

MR. ARMSTRONG:  No objection. 18 

MR. GAUGER:  None here. 19 

JUDGE CRACRAFT:  General Counsel's Exhibits 4, 5 and 6 are 20 

admitted. 21 

(General Counsel Exhibit Numbers 4 - 6 Received into Evidence) 22 

MR. PETERSON:  Thank you, Your Honor. 23 

I'm marking for identification General Counsel's Exhibit 24 

7.   25 
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Q BY MR. PETERSON:  It is a exhibit with, it is sublettered 1 

"A" through "I" and purports to be correspondence between the 2 

parties.  And let me know when you've had a chance to look 3 

through those documents.   4 

 Have you had a chance to review those documents? 5 

A Yes. 6 

Q Are you familiar with those documents? 7 

A Yes, I've seen them. 8 

Q And where have you seen those documents before? 9 

A They're in our binder for Squires Lumber. 10 

Q In general terms, what do you understand those documents 11 

to be? 12 

A Correspondence between Squires Lumber's attorney, Local 13 

2236 and our counsel for 2236. 14 

Q And is it your understanding that they generally pertain 15 

to the Squires Lumber campaign? 16 

A Yes. 17 

Q Are those files kept in the ordinary course of business -- 18 

A Yes. 19 

Q -- at the Union? 20 

A Yes. 21 

Q And are these documents, in fact on the Union's filing 22 

system? 23 

A Excuse me? 24 

Q Are these documents, in fact, in the Union's files? 25 



 

ΛVTranz 
www.avtranz.com · (800) 257-0885 

53 

A Yes. 1 

MR. PETERSON:  Move for the admission of General Counsel's 2 

Exhibit 7. 3 

MR. ARMSTRONG:  No objection. 4 

MR. GAUGER:  None here. 5 

JUDGE CRACRAFT:  General Counsel's Exhibit 7(a) through 6 

(i) is admitted. 7 

(General Counsel Exhibit 7(a - i) Received into Evidence) 8 

Q BY MR. PETERSON:  And in the course of your dealings with 9 

the workers at Squires Lumber -- and have you had occasion to 10 

visit Squires Lumber yourself? 11 

A Yes. 12 

Q Approximately how many times? 13 

A My best estimate would be, I've been out there about ten 14 

times. 15 

Q And in the course of your work on this campaign, have you 16 

gained an understanding, in general, of what the Squires Lumber 17 

operation is? 18 

A Yes. 19 

Q And can you give us a general description? 20 

A At that facility they build a lot of concrete panels, 21 

columns.  They also store a lot of lumber there.  They 22 

transport a lot of lumber in and out and they deliver the 23 

panels that they build there to construction sites. 24 

Q And have you learned anything with respect to the shifts 25 
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at Squires Lumber? 1 

A Just the hours that they start and when they quit. 2 

Q And what are those? 3 

A The typical workforce works from 7 a.m. to 3:30 p.m. and 4 

the truck driver has various hours. 5 

Q With respect to the production workforce, is there more 6 

than one shift, to your knowledge? 7 

A Not to my knowledge. 8 

Q And have you acquired an understanding of the personnel 9 

that work at Squires Lumber, generally? 10 

A Just the permanent employees -- the General Manager, John 11 

Gilfillan and their supervisor, Caleb Alvarez. 12 

Q And do you have an understanding of how many or whether 13 

there are additional employees other than the direct employees? 14 

A They have a temporary workforce that varies from time to 15 

time. 16 

Q Now, you said you visited Squires Lumber on a number of 17 

occasions? 18 

A Yes.  I've never actually been inside the fenced area but 19 

I've been outside. 20 

Q I'm going to ask you to give us a general description of 21 

Squires' location and facilities. 22 

A It's on Bithell Road (sic) in Suisun City.  It's in a very 23 

rural area.  It's on quite a bit of land.  They have two, I 24 

guess, buildings that actually cover the lumber, they're not 25 
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enclosed.  And then they have the main office where they do 1 

most of their work inside. 2 

Q Would looking at a map help you give your testimony about 3 

describing -- 4 

A Yes. 5 

Q -- Squires Lumber's and its location? 6 

MR. PETERSON:  I'm marking as General Counsel's Exhibit 7 

8(a) and (b) a document that purports to be a map.  There are 8 

two maps. 9 

Q BY MR. PETERSON:  Let me know when you've had a chance to 10 

review that. 11 

A Okay. 12 

Q Can you identify what is depicted on that map starting 13 

with "A"? 14 

A "A" is like a little electrical plant or it has to do with 15 

electrical.  And there's a little turnout there off Lambie 16 

Road. 17 

Q And I guess, yes.  So I'm not asking for specifics quite 18 

yet.  But can you generally, can you identify what is generally 19 

depicted on that map.  Is that -- 20 

A Yes. 21 

Q And what is, is Squires Lumber depicted on that map? 22 

A Yes.  That would be by "C." 23 

Q Okay.  And did you prepare this map, yourself? 24 

A No. 25 
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Q Did you make the, there's letters on the map.  Did you put 1 

those letters on the map, yourself? 2 

A No. 3 

Q Okay.  So and, again, you said, where did you describe 4 

Squires Lumber as in General Counsel's Exhibit A (sic) -- 5 

A It is down by "C" to the left of where the "C" is put in 6 

on the map. 7 

Q And flipping the page to "B."  Is Squires Lumber also 8 

depicted on that? 9 

A Yes. 10 

Q And where is the Squires Lumber? 11 

A "A" is the main building and "B" are the two outbuildings 12 

where they store lumber. 13 

Q And, okay, going back to "A," 8(a).  You were describing, 14 

do you know what that is located near the "A," the letter "A"?  15 

You were describing it earlier -- 16 

A Yeah, there's a turnout there and like a small electrical 17 

plant or of that nature. 18 

Q And what about "B"? 19 

A "B" is another business that is just past the turn to go 20 

to Squires Lumber. 21 

Q And flipping over to 8(b).  Can you identify what any of 22 

those other areas are that are marked with the letters? 23 

A It's various other businesses.  "E" is a concrete batch 24 

plant.  "F," they build types of metal forms and "G" is another 25 
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outfit that builds stuff for the construction industry. 1 

Q Do you know what "D" is?  What that area is? 2 

A "D" is just kind of an empty lot, more or less. 3 

Q Do you know whether or not it's used by Squires Lumber? 4 

A I don't know. 5 

Q Have you noticed whether Squires Lumber is enclosed, in 6 

any way? 7 

A Yes.  They have a chain link fence around the perimeter. 8 

Q And I guess looking at 8(b), can you kind of describe what 9 

that perimeter is? 10 

A It goes along the outside.  It goes in front of the two 11 

areas where they store lumber, down the side, behind the main 12 

building and then down along Bithell Lane to the left turn you 13 

see there where the main gate to Squires Lumber is located. 14 

Q And so is there fencing between the, I guess, areas marked 15 

with a "D" and a "B"? 16 

A Yes. 17 

Q There's a fence? 18 

A Yes. 19 

Q There's a fence along that line?  And then along the 20 

bottom up to the "A," the letter "A"? 21 

A Yes. 22 

Q And then up towards the "C" along Bithell Lane? 23 

A Correct. 24 

Q And then across the top from "C," as well? 25 
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A Yes. 1 

Q And how does one gain access to the facility? 2 

A The main gate is up by the letter "C" and it's at a 45-3 

degree angle. 4 

Q Can you describe the gate? 5 

A It's a gate that kind of rolls open and closed and they 6 

lock it with a chain and padlock. 7 

Q Have you been inside the main building at Squires, 8 

yourself? 9 

A No. 10 

MR. PETERSON:  Move for the introduction or I'd like to 11 

offer General Counsel Exhibit 8 into evidence. 12 

MR. ARMSTRONG:  No objection. 13 

MR. GAUGER:  None here. 14 

JUDGE CRACRAFT:  General Counsel's Exhibit 8 is admitted. 15 

(General Counsel Exhibit Number 8 Received into Evidence) 16 

Q BY MR. PETERSON:  And so General Counsel's Exhibit 4 was a 17 

notice of a strike on October 16th.  You've reviewed that 18 

document? 19 

A Yes. 20 

Q Were you, and I think you alluded that you were involved 21 

in some way in presenting this to Respondent? 22 

A Yes. 23 

Q And on what day did you, were you involved in presenting 24 

this to Respondent? 25 
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A October 16th. 1 

Q And how did that day begin? 2 

A We met all the workers at Walmart just to gather everybody 3 

up and then drove to Squires Lumber at approximately 5:30 a.m. 4 

Q And where is Walmart in relation to Squires Lumber? 5 

A It's about 15 minutes up Highway 12 towards Highway 80. 6 

Q And what happened?  Where did you arrive then when you 7 

arrived at Squires Lumber? 8 

A We arrived and parked across the street from the main gate 9 

to go into the building. 10 

Q And feel free to use the map if it helps. 11 

A We parked on Bithell Lane just past the left turn to go to 12 

Squires Lumber.  It's a cross street. 13 

Q And what did you do when you arrived there? 14 

A Just kind of, it was early.  We parked and just sat in the 15 

trucks.  We knew John Gilfillan, the general manager, arrived 16 

everyday at about 6:30 a.m. 17 

Q And what happened next? 18 

A At about 6:15, Francisco Martinez and Bobby Saephan were 19 

parked, had their cars parked by the gate for Squires Lumber.  20 

And I went over there to sit with them and wait for Manager, 21 

John Gilfillan, to arrive. 22 

Q And did he eventually arrive? 23 

A He did, about 6:30 a.m. 24 

Q And what happened then? 25 
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A As he pulled in, I kind of reached out.  He had his window 1 

down.  I said hello and kind of reached out to hand him the 2 

petition to let him know that the workers were going out on 3 

strike.  And he immediately rolled his window up and spun his 4 

tires in the dirt and peeled out and took off. 5 

Q What happened next? 6 

A We just sat there and waited.  We thought he would be back 7 

because the lumberyard opens up at 7 a.m.  And when he came 8 

back, we were going to hand him the petition. 9 

Q Did you notice which direction he drove? 10 

A He headed back up Bithell Lane toward Lambie Road. 11 

Q And what happened next? 12 

A We waited.  And it was about 7:00 and I started to get 13 

suspicious because the lumberyard usually opens up around 7 14 

a.m. 15 

Q I should've asked you this earlier.  But who was present 16 

with you?  You mentioned Francisco and Bobby.  Anyone else 17 

present? 18 

A Fidel Chavez, Chris Moyer and Dean Steever.  And they're 19 

all Union reps, as well. 20 

Q Okay.  And then, so yeah, what happened after 7:00 came 21 

and went? 22 

A We just kind of stayed there and waited at the gate 23 

because we thought he would come back.  And the workers show up 24 

around quarter till 7 to go to work.  And nobody started 25 
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showing up.  So I began to get concerned. 1 

Q And did you take any action based on those concerns? 2 

A Yes.  At 7:30, I asked Fidel Chavez to drive up the road 3 

and go down Lambie Road to see if Manager, John Gilfillan, had 4 

all the workers standing out on the side of Lambie Road. 5 

Q And did he do so? 6 

A He did. 7 

Q And did make any reports? 8 

A Yes.  He came back and told me that all the workforce for 9 

Squires Lumber was sitting up in the turnout on Lambie Road and 10 

John Gilfillan is parked there in his car. 11 

Q And do you have an understanding of where that is on the 12 

map here? 13 

A Yes.  That would be, on "A" it would be "A" at the Lambie 14 

Road, the little turnout right there. 15 

Q Is there a line of sight between that location and the 16 

location where you guys were picketing? 17 

A Not really.  You have to walk around and kind of go around 18 

some bushes and stuff to actually have a line of sight. 19 

Q Okay.  What happened after, what did you do after you 20 

received the report from Mr. Chavez? 21 

A I asked Francisco to get in his truck and let's drive up 22 

to where the workers and John Gilfillan are at so we can 23 

deliver him the petition up there and let him know that the 24 

workers are going out on strike today. 25 
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Q And did you, in fact, do so? 1 

A We did. 2 

Q And what happened when you arrived? 3 

A When we arrived, John was on the phone.  And Francisco 4 

went to park up in front of the other cars and soon as he 5 

parked, I got out of the vehicle to approach John Gilfillan to 6 

hand him the petition to let him know the workers were going 7 

out on strike and he jumped in his car and took off again. 8 

Q And was anyone else, other than you and Francisco, was 9 

anyone else still there at the time? 10 

A Yes.  Caleb and the rest of the workers were all standing 11 

around. 12 

Q And about how many workers? 13 

A My best estimate would be four or five. 14 

Q And did you know who these workers were? 15 

A No, I'd never met them before but I knew who Caleb was. 16 

Q And who's Caleb? 17 

A Caleb is the supervisor. 18 

MR. ARMSTRONG:  Objection.  Hearsay. 19 

JUDGE CRACRAFT:  How do you know that? 20 

THE WITNESS:  That's what the workers told me. 21 

JUDGE CRACRAFT:  So I'll allow it to show it was told to 22 

him but it won't prove the truth of it. 23 

MR. PETERSON:  Of course, yeah.  A report that was made. 24 

Q BY MR. PETERSON:  And did you have an understanding of 25 
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maybe not the names or identities but what types of workers 1 

were gathered with Mr. Alvarez? 2 

A Yeah.  I knew they were part of the temporary workforce 3 

that Squires uses at the Suisun location. 4 

Q And how did you know that? 5 

A From talking to Francisco because he told me who they were 6 

when we pulled up because he works with them every day. 7 

Q And did you hear Mr. Gilfillan say anything before he -- 8 

did you overhear him say anything before he vacated? 9 

A Something about Francisco blocking his car but I was 10 

getting out of the vehicle to deliver the petition.  He didn't, 11 

soon as he seen me get out he jumped in his car and left.  He 12 

didn't really say much. 13 

Q Did you see which direction he went? 14 

A He headed back up Lambie Road and made a left on Bithell 15 

Lane. 16 

Q And that's towards the location of Squires Lumber? 17 

A Correct. 18 

Q What happened next? 19 

A I went up and introduced myself to the workers and talked 20 

to Caleb and asked Caleb why they were all standing around 21 

waiting up there on the hill. 22 

Q And did Caleb respond? 23 

A He did.  He said that John had called the police and he 24 

wanted all the workers to wait there until the police arrived 25 
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before they all actually went to work. 1 

Q And did anyone else say anything that you recall? 2 

A No. 3 

Q What happened next? 4 

A As I was talking to Caleb about John calling the police 5 

because he saw everybody down by the gates that Caleb got a 6 

phone call on his phone and told the workers that was John, 7 

let's get in our cars and go to work. 8 

Q And did they, in fact, do so? 9 

A Yes.  They all jumped in their cars and drove down towards 10 

Squires Lumber. 11 

Q And do you recall, you said you were having a discussion 12 

with Mr. Alvarez, do you recall any more detail about that 13 

discussion? 14 

A No.  It was very short conversation because when John 15 

called, he jumped in his car and went down with the workers, as 16 

well. 17 

Q And did they head towards Squires Lumber at that point? 18 

A Yes. 19 

Q What happened next? 20 

A Me and Francisco started driving back.  I called Fidel and 21 

told him the workers were on their way down, to get ready to 22 

set up the picket line when the workers got there.  And me and 23 

Francisco started driving back towards Squires Lumber. 24 

Q And what did you observe when you arrived back at Squires 25 
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Lumber? 1 

A We didn't get, quite get back to Squires Lumber because we 2 

noticed John Gilfillan was parked on the side of the road on 3 

Bithell Lane towards Squires Lumber and was just sitting there.  4 

And I told Francisco to pull up behind him and it would give us 5 

one more opportunity to deliver the petition to him to let him 6 

know that the workers were going out on strike for one day. 7 

Q And did he attempt to do so? 8 

A Yes.  Francisco parked, got out of his truck and started 9 

walking up to John's car.  And soon as John seen him, he took 10 

off very quick again, wouldn't let him get close to his 11 

vehicle. 12 

Q And in which direction did he -- 13 

A He headed straight down towards Squires Lumber. 14 

Q And where was this on the map?  Where was this? 15 

A It was right on the corner of Lambie Road and Bithell 16 

Lane.  If you make a left on Bithell, he was right there on the 17 

corner. 18 

Q What happened next? 19 

A We drove down and Francisco parked across the street and I 20 

told him he's going to have to go inside and deliver the 21 

petition to John. 22 

Q And did he do so? 23 

A Yes.  He attempted to but John wouldn't take it and so he 24 

went in to slip it underneath his office door. 25 
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MR. ARMSTRONG:  Objection.  Hearsay. 1 

JUDGE CRACRAFT:  How do you know that? 2 

THE WITNESS:  I was right there and when Francisco came 3 

back he told me he had to slip it under his door. 4 

JUDGE CRACRAFT:  Once again that will be allowed on the 5 

record to show it was sent but not to prove the truth of the 6 

matter. 7 

MR. ARMSTRONG:  Thank you, Your Honor. 8 

Q BY MR. PETERSON:  And what happened?  Yeah, did anything 9 

else happen in the meantime? 10 

A Right about that time, two Solano County sheriff's 11 

officers pulled up. 12 

Q And what did you see them do? 13 

A One of them or they went inside to talk to John Gilfillan. 14 

Q Do you recall whether they drove their vehicles into -- 15 

A They did not. 16 

Q Through the gate? 17 

A They parked outside the gates and walked in. 18 

Q Did you overhear them saying anything on their way in? 19 

A No. 20 

Q And where did you see them proceed to? 21 

A They went in and talked to John Gilfillan and then came 22 

out to speak with me. 23 

Q Were you able to see them talking to John Gilfillan? 24 

A Yes. 25 



 

ΛVTranz 
www.avtranz.com · (800) 257-0885 

67 

Q Where were they located? 1 

A They were just in the yard, walked through the gate and 2 

they were in the yard maybe, I don't know, my best estimate 3 

would be 10 yards maybe 15 yards at the most. 4 

Q And how long, how much time did they spend speaking with 5 

Mr. -- 6 

A Several minutes. 7 

Q What happened next? 8 

A They came out to talk to me and wanted us to move the 9 

picket line off of Squires Lumber's property. 10 

Q Did they say why they wanted you to move? 11 

A Well, as I was talking to the deputy, you know, I asked 12 

him what the problems were and he said well they want you 13 

removed.  And I asked what do you mean "removed"?  He said 14 

well, you're trespassing and they want you arrested. 15 

Q Did he identify who "they" was specifically? 16 

A No, I assumed it was Squires Lumber because he was talking 17 

to the manager, John Gilfillan. 18 

MR. ARMSTRONG:  Objection.  I am going to move to strike 19 

on the basis of hearsay. 20 

JUDGE CRACRAFT:  Your assumption is not relevant but.  And 21 

so it will be disregarded.  But you may proceed. 22 

MR. PETERSON:  Thank you, Your Honor. 23 

Q BY MR. PETERSON:  What happened, what else happened in the 24 

course of that conversation? 25 
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A Once he said that they wanted to have us arrested, I 1 

started talking to him about it's lawful labor union activity 2 

and we have a right to be on private property; we have every 3 

right to be here picketing in front of the gate because that's 4 

where the workers went into the facility.  And he, we kept 5 

talking about the labor dispute and I asked him if he was 6 

familiar with California Penal Code 602.O (sic).  He said he 7 

was not.  I said that gives us a right to have lawful labor 8 

union activity and have a picket line on private property.  And 9 

he said he would go to his car to look up the penal code.  And 10 

I sat there and spoke with the other deputy sheriff for several 11 

minutes as he was trying to get us to relocate across the 12 

street because he didn't want us, he was trying to get us to 13 

move off of the Squires Lumber property in front of the gate.  14 

And I refused and said we would picket right in front of the 15 

gate where the workers went in to the, to go to work. 16 

Q And what happened next? 17 

A Several minutes went by.  We kept discussing moving across 18 

the street.  And then the other deputy sheriff came back and 19 

was speaking with me and the other deputy.  And he told the 20 

other deputy that I was right that we do have, we can be there 21 

picketing on private property.  The penal code says we can.  22 

And that there was nothing that they could do for us having a 23 

picket line there on private property. 24 

MR. PETERSON:  Your Honor, I'd ask that you take judicial 25 
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notice of the California Penal Code Section 602 subsection "O." 1 

JUDGE CRACRAFT:  Any objection? 2 

MR. ARMSTRONG:  No objection. 3 

MR. GAUGER:  None here. 4 

JUDGE CRACRAFT:  I will take administrative notice of the 5 

penal code. 6 

Q BY MR. PETERSON:  And so what happened, what happened 7 

next? 8 

A The deputy that went to his car to look up the penal code 9 

said he'd have to go inside and let Squires Lumber know that 10 

there is nothing we can do, that you actually do have a right 11 

to picket on private property in front of the gates Squires 12 

Lumber.  He said I just need to go inside and let them know you 13 

have a right to be here and then we'll take off. 14 

Q And did you see whether or not he did so? 15 

A Yes.  He did go inside and I saw him speaking with the 16 

manager, John Gilfillan. 17 

Q Was your view obstructed -- 18 

A No.  I could see through the chain link fence. 19 

Q What happened next? 20 

A The deputy came out and both deputies got in their 21 

vehicles and drove away. 22 

Q And what did you do after the deputies left? 23 

A Well we, before they actually left, we discussed not 24 

blocking the gate, not letting, you know, blocking any 25 
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pedestrians or vehicles or anyone coming through the gate.  And 1 

we assured the deputies that, you know, we would stop the 2 

picket line and let any vehicles or pedestrians or anybody 3 

going to Squires Lumber go in and out with no problems from us. 4 

Q And by, "We discussed," are you referring to discussions 5 

you had with some of the picketers? 6 

A I had the discussion with the police officers and then I 7 

informed the people that were out there picketing not to block 8 

anybody going in and out. 9 

Q Can you describe the picketing? 10 

A We were just chanting with the bullhorn and walking back 11 

and forth in front of the gate where the workers went in, with 12 

picket signs. 13 

Q Do you recall what the picket signs said? 14 

A It said, "Squires Lumber Company on strike for unfair 15 

labor practices." 16 

Q Were you wearing any identifying clothing? 17 

A We all had Union shirts and safety vests on. 18 

Q Did any, other than the police and Mr. Gilfillan and the 19 

workers, did any other, do you recall, other vehicles coming 20 

and going throughout the day? 21 

A While I was there, I recall two vehicles going in.  One 22 

was a customer and the other one, I believe, was the property 23 

owner. 24 

Q Why do you believe the other was the property owner? 25 
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A As he went inside and got back out of his vehicle to close 1 

the gate the chant was, "Shame on Squires Lumber," and he said, 2 

mentioned, the best I can remember is, he said that, "Oh, well 3 

shame on me; I'm the owner," and at that point, talking to 4 

Francisco, he said he had seen him before.  But I did not know 5 

who he was. 6 

Q Did any of the picketers impede his progress? 7 

A No. 8 

Q What about with respect to the other vehicle? 9 

A No.  We moved directly out of the way. 10 

Q How long were you there picketing, I guess, once the 11 

workers arrived? 12 

A Let's see.  I think, my best recollection would be we shut 13 

it down about 1:00.  Between 1 and 2:00 would be my best 14 

estimate. 15 

Q Did you see the police talking to any other individuals 16 

other than, you know, yourselves, the Union and John Gilfillan 17 

as you described? 18 

A No. 19 

Q Had the property owner arrived by -- well, did the 20 

property owner arrive before or after the police had left? 21 

A It was after. 22 

Q You mentioned -- Let's see -- I have what I'm marking for 23 

identification as General Counsel's Exhibit 9.   24 

(General Counsel Exhibit Number 9 Marked for Identification) 25 



 

ΛVTranz 
www.avtranz.com · (800) 257-0885 

72 

Q BY MR. PETERSON:  It's a three-page document.  The first 1 

says, "Drug screen and physical authorization."  Give you a 2 

chance to look that over and let me know when you've had a 3 

chance. 4 

Have you had a chance to -- 5 

A Yes. 6 

Q -- review that?  Have you seen that before? 7 

A Yes. 8 

Q And where have you seen it before? 9 

A Bobby Saephan gave me a copy of it. 10 

Q Do you recall when that was? 11 

A On October 15th. 12 

Q And where were you when he gave you a copy of this Exhibit 13 

9? 14 

A At Carpenter's Local 180 in Vallejo.  15 

Q And what were the circumstances in which he gave this to 16 

you? 17 

A He told me he had got this for a drug test and I asked if 18 

I could have a copy of it. 19 

Q Did you have any discussions with him about the drug test? 20 

A Just about him going to take it and he did. 21 

Q How do you know he did? 22 

A He actually went to the facility and called me and said 23 

they were closed.  And just conversation I had with him 24 

afterwards that he did tell me he was there.  I also saw the 25 
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photos on his phone that he took of the signs they had posted. 1 

MR. ARMSTRONG:  Objection.  Calls for speculation.  No 2 

personal knowledge and hearsay. 3 

JUDGE CRACRAFT:  I'll take it for what it's worth. 4 

Q BY MR. PETERSON:  And you mentioned that -- I think was 5 

Bobby present for the picketing on October 16th? 6 

A Yes.  He was there in the morning.  He met us that morning 7 

but he left at, before we started.  My best estimate would be 8 

before 7 a.m. he left so he can be there to take the drug test 9 

again at 7:30. 10 

Q And did you have an understanding of why he was taking 11 

another drug test at 7:30? 12 

MR. PETERSON:  Objection.  Calls for speculation. 13 

JUDGE CRACRAFT:  Sustained.  If Mr. Saephan told him, it 14 

can go on the record to show it was said. 15 

Q BY MR. PETERSON:  Yeah.  So did you gain an understanding? 16 

A Yeah.  He told me that he had got -- 17 

Q And who told you? 18 

A Bobby Saephan told me that he got a text and had to take a 19 

drug test the following morning since they were closed.  I said 20 

okay, you can go do that and we'll make sure you're on time for 21 

it. 22 

Q And then you recalled him actually leaving the morning of 23 

the 16th.  Did he ever return? 24 

A Yes, he did. 25 
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Q Did he report to you anything about what had occurred? 1 

A He said they were closed. 2 

MR. ARMSTRONG:  Objection.  Hearsay. 3 

JUDGE CRACRAFT:  Certainly.  The same weight will be given 4 

it to show that it was said. 5 

Q BY MR. PETERSON:  Did he -- you said he reported that it 6 

was closed? 7 

A Yes. 8 

Q Did you recall any further discussions with Bobby on 9 

October 16th about taking a drug test? 10 

A Yes. 11 

Q And what do you recall? 12 

A He got directions from, somebody at Squires said he had to 13 

go take one at another location. 14 

Q And this is something that he reported to you? 15 

A Yes. 16 

Q Okay.  Go ahead. 17 

A And I called our legal counsel and -- 18 

MR. GAUGER:  I'm going to object.  It's not responsive.  19 

It's also attorney-client privilege. 20 

JUDGE CRACRAFT:  So he reported to you that he had another 21 

request to go back and take a test? 22 

THE WITNESS:  Yes. 23 

JUDGE CRACRAFT:  Okay. 24 

Q BY MR. PETERSON:  So I think you said that you contacted 25 
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your attorney.  I don't want to know what the conversation was.  1 

What happened next? 2 

A Well, I told Bobby that we were on strike and he was not 3 

working that day, that he could do the follow-up drug test on 4 

Monday when he goes back to work. 5 

Q And did you notice whether Bobby remained picketing 6 

throughout the day? 7 

A He did.  He was there throughout the rest of the day until 8 

we rolled it up. 9 

Q You said you asked Bobby for a copy of General Counsel 10 

Exhibit 9? 11 

A Yes. 12 

Q What did you do with the copy? 13 

A I made a copy and put it in the Squires Lumber binder. 14 

MR. PETERSON:  Move for the admission of General Counsel's 15 

Exhibit 9. 16 

MR. ARMSTRONG:  No objection. 17 

MR. GAUGER:  None here. 18 

JUDGE CRACRAFT:  General Counsel's Exhibit 9 is admitted. 19 

(General Counsel Exhibit Number 9 Received into Evidence) 20 

MR. PETERSON:  Your Honor, just a point of clarification 21 

and maybe the court reporter could help but were 7 and 8, 22 

General Counsel's 7 and 8 admitted? 23 

MR. ARMSTRONG:  Yes, they were. 24 

MR. PETERSON:  Sorry about that. 25 
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Q BY MR. PETERSON:  Were you present at Squires Lumber on 1 

October 19th? 2 

A No, I was not. 3 

MR. PETERSON:  No further questions for this witness.  4 

Thank you. 5 

JUDGE CRACRAFT:  Mr. Gauger. 6 

MR. GAUGER:  Very briefly. 7 

DIRECT EXAMINATION 8 

Q BY MR. GAUGER:  When the sheriffs arrived the first time 9 

at the gate, did you have any interaction with them before they 10 

went inside? 11 

A No.  They went directly inside. 12 

Q So they just parked their cars, went through the gate.  13 

And could you see them -- 14 

A Yes. 15 

Q -- the entire time? 16 

A Yes. 17 

Q And did they speak with anybody else other than Mr. 18 

Gilfillan? 19 

A No. 20 

Q And, if you can remember, as well as you can, what were 21 

the first things -- which officer, do you remember the 22 

officer's names? 23 

A No, I do not. 24 

Q Okay.  So one of the officers -- were they male or female? 25 
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A Male. 1 

Q Okay.  Did they both talk to you or just one of them talk 2 

to you when they came out? 3 

A They both talked to me. 4 

Q Okay.  What did the first one say?  What were the words 5 

that he said as best you can remember? 6 

A He wanted us to move the picket line across the street. 7 

Q I'm trying to get you to tell the judge the words that you 8 

recall the sheriff's deputy saying, not what he intended but 9 

the very words, to the extent you can remember. 10 

A "You're on private property; they don't want you here; can 11 

we work it out to move across the street."  Those may not be 12 

the exact words but in that kind of arrangement. 13 

Q So he used the pronoun "they" rather than the word 14 

"Squires"? 15 

A Yes. 16 

Q Are you sure of that? 17 

A Yes. 18 

Q Okay.  And was there any other "they" around other than 19 

Gilfillan? 20 

A No. 21 

MR. GAUGER:  That's all the questions I have. 22 

JUDGE CRACRAFT:  Cross examination. 23 

MR. ARMSTRONG:  I'd like to first move for the production 24 

of any Jencks statements, Your Honor. 25 
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And we would like to take a short break so that we can 1 

review that. 2 

MR. PETERSON:  Sure.  The General Counsel does have a 3 

statement from this witness.  It's two-and-half pages.  I'm 4 

tendering it to Respondent's counsel. 5 

JUDGE CRACRAFT:  We'll take about a ten-minute recess. 6 

MR. PETERSON:  And I guess before we go off the record.  7 

Yeah, this is not a copy for Respondent's counsel to keep.  I 8 

expect it to be returned so be mindful of that if you're making 9 

notes. 10 

JUDGE CRACRAFT:  Is ten minutes about right for you? 11 

MR. ARMSTRONG:  If we could have 15 that would be better. 12 

JUDGE CRACRAFT:  Very good.   13 

MR. ARMSTRONG:  Thank you. 14 

JUDGE CRACRAFT:  We'll be off the record until 11:30. 15 

(Off the record at 11:16 a.m.) 16 

JUDGE CRACRAFT:  Cross examination, Mr. Armstrong. 17 

MR. ARMSTRONG:  Thank you, Your Honor.  18 

CROSS-EXAMINATION 19 

Q BY MR. ARMSTRONG:  Mr. Pock, my name is Dwight Armstrong.  20 

I'm a lawyer for Squires Lumber Company.  And I'm going to ask 21 

you certain questions.  And as the General Counsel indicated, 22 

if you don't understand them let me know and I'll try to 23 

rephrase it. 24 

A Okay. 25 
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Q You said that you've been a union organizer for about nine 1 

years; is that right? 2 

A Correct. 3 

Q And during those nine years, I assume that you have been 4 

involved in filing various petitions for representation with 5 

the National Labor Relations Board. 6 

MR. GAUGER:  Objection.  Relevance. 7 

JUDGE CRACRAFT:  What is the relevance? 8 

MR. ARMSTRONG:  It goes to show why -- I'm trying to 9 

establish why they didn't file an election petition, Your 10 

Honor. 11 

MR. GAUGER:  That's not relevant. 12 

JUDGE CRACRAFT:  I tend to agree that their reasons for 13 

not filing it are not relevant.  I don't know that there's any 14 

disagreement about the lack of a petition. 15 

MR. ARMSTRONG:  Well, okay.  I think this witness has made 16 

a representation that he's got three signatures on a piece of 17 

paper.  And I simply want to establish that, as he well knows 18 

being a union organizer for nine years, there are many reasons 19 

why an employee might sign a piece of paper like that and vote 20 

differently if a petition were filed. 21 

So I think it goes to the whole request by the General 22 

Counsel for a bargaining order in this case and why the Union 23 

didn't file a petition and is trying to get a bargaining order 24 

rather than the traditional secret ballot election. 25 
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JUDGE CRACRAFT:  I think what you've said is well-1 

recognized in law.  And I'm going to sustain the objection. 2 

Q BY MR. ARMSTRONG:  Mr. Pock, Francisco Martinez was what's 3 

called a "union salt"; is that right? 4 

A Correct. 5 

Q So he is actually an employee of the Union. 6 

A Yes. 7 

Q And so he's paid compensation by the Union. 8 

A Yes. 9 

Q And he's given a truck to drive that's paid for or leased 10 

by the Union. 11 

A That's his salary package. 12 

Q Okay.  And the other employees, Bobby Saephan and Louie 13 

Morabito, do you know whether they knew that Mr. Martinez was a 14 

"salt"? 15 

MR. GAUGER:  Objection.  Relevance -- 16 

JUDGE CRACRAFT:  What is -- 17 

MR. GAUGER:  -- and calls for speculation. 18 

JUDGE CRACRAFT:  What is the relevance? 19 

MR. ARMSTRONG:  Again, this goes back to the bargaining 20 

order request by the General Counsel and why these individuals 21 

may or may not have signed this petition.   22 

It goes to the credibility of Mr. Martinez as a paid Union 23 

employee, basically; what the other employees may have known or 24 

thought about Mr. Martinez.  I mean if these other employees 25 
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knew that by signing this petition they might get a Ford F-150 1 

to be able to drive that might encourage them to sign the 2 

petition; and indicate why the Union didn't want to have a 3 

petition filed to actually test whether these guys supported 4 

the Union or not. 5 

MR. GAUGER:  There is -- 6 

JUDGE CRACRAFT:  I'll let you make arguments like that but 7 

this witness wouldn't have knowledge one way or the other 8 

unless you can establish that he has knowledge. 9 

MR. ARMSTRONG:  Well, I was trying to establish whether 10 

he, himself, since he was the organizer, in his many meetings 11 

with Mr. Saephan and Mr. Morabito, whether he disclosed to them 12 

that Mr. Martinez was being compensated by the Union and/or 13 

whether or not the Union had provided Mr. Martinez with a 14 

truck. 15 

MR. GAUGER:  It's not relevant, Your Honor. 16 

MR. PETERSON:  I agree it's not relevant. 17 

JUDGE CRACRAFT:  I see some very peripheral relevance.  18 

I'll allow the witness to answer the question. 19 

Did you tell either of those gentlemen that Mr. Martinez 20 

worked for the Union? 21 

THE WITNESS:  No. 22 

Q BY MR. ARMSTRONG:  You mentioned that you had never 23 

actually been inside the Squires facility, inside the gate; is 24 

that correct? 25 
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A Correct. 1 

Q Did you ever, personally, see the Porta-Potty? 2 

A No. 3 

Q Did you ever, personally, see any flies around the Porta-4 

Potty? 5 

A No. 6 

Q So your testimony about the swarm of flies, that's based 7 

upon what other people told you. 8 

A Correct. 9 

Q Again, you have no personal knowledge as to how often or 10 

not the Porta-Potty was cleaned. 11 

A Personally, no. 12 

Q Was it your decision on behalf of the Union to file a 13 

number of Unfair Labor Practice charges against Squires Lumber 14 

Company? 15 

MR. GAUGER:  Objection.  Relevance. 16 

JUDGE CRACRAFT:  What is the relevance of whether this 17 

particular witness made the decision? 18 

MR. ARMSTRONG:  Well, the General Counsel led this witness 19 

through a series of what other actions had you taken in 20 

connection with your organizing drive.  And he testified that 21 

he filed Unfair Labor Practice charges or authorized them to be 22 

filed.   23 

And I'm inquiring into a couple of the Unfair Labor 24 

Practice charges that went nowhere and were either withdrawn or 25 
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dismissed because I think, again, it goes to the General 1 

Counsel's request for a bargaining order in the case. 2 

MR. PETERSON:  Your Honor.  So I don't see the, first of 3 

all, yeah, the relevance of this individual's involvement in 4 

the internal decision-making process of the Union, which is 5 

also probably privileged particularly how they go about making 6 

their decision whether to file an Unfair Labor Practice.  So I 7 

guess there's one privilege objection and also the relevance of 8 

the other charges that may or may not have been dismissed or 9 

withdrawn. 10 

MR. GAUGER:  It also has an element of attorney-client 11 

privilege. 12 

JUDGE CRACRAFT:  And I'm sure Mr. Armstrong doesn't want 13 

to go into attorney-client privilege.  But to the extent that 14 

this witness may or may not have authorized or signed the 15 

Unfair Labor Practice charges and to the extent that some of 16 

them were dismissed by the Region, those are all things I can 17 

take administrative notice of if there are charges that were 18 

found not to be meritorious.  You certainly can make a record 19 

of that.  But as to the extent that this witness authorized the 20 

Unfair Labor Practice charges -- 21 

MR. ARMSTRONG:  All right.  Well, if we could either have 22 

Your Honor take judicial notice or have a stipulation that 23 

there was an Unfair Labor Practice charge filed alleging that 24 

the termination of Louie Morabito was unlawful and that that 25 
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Unfair Labor Practice charge was either withdrawn or dismissed, 1 

that would suit my purposes. 2 

MR. PETERSON:  That is correct. 3 

MR. GAUGER:  It was withdrawn. 4 

JUDGE CRACRAFT:  Thank you. 5 

MR. ARMSTRONG:  And then the second, establish that I'd 6 

like to either make by judicial notice or by stipulation, is 7 

that there was an Unfair Labor Practice charge alleging that 8 

this Employer withdrew recognition and refused to bargain with 9 

the Union in violation of 8(a)(1) and 8(a)(5).  And I'd like a 10 

stipulation that that charge was either withdrawn or dismissed. 11 

MR. PETERSON:  That charge was withdrawn. 12 

MR. GAUGER:  And I think there may have been more than 13 

one.  But that is accurate. 14 

JUDGE CRACRAFT:  Thank you. 15 

MR. ARMSTRONG:  Thank you. 16 

Q BY MR. ARMSTRONG:  Mr. Pock, I'd like you to look at 17 

General Counsel Exhibit Number 4, please.  Let me know when 18 

you've got that in front of you.  It's a one-page document.  19 

It's not the one that has four attached to it. 20 

JUDGE CRACRAFT:  It's this one. 21 

THE WITNESS:  Okay. 22 

Q BY MR. ARMSTRONG:  You see that? 23 

A Yes. 24 

Q Is my recollection correct that you're the one who 25 
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prepared this? 1 

A No. 2 

Q Who prepared it? 3 

A I helped prepare it with Tim Lipscomb. 4 

Q Did you witness any of the signatures on Exhibit 4? 5 

A I don't recall. 6 

Q You don't know when or how the individuals signed Exhibit 7 

4; is that right?  No personal knowledge? 8 

A No. 9 

Q And when you say you prepared Exhibit 4 along with Tim 10 

Lipscomb, when was Exhibit 4 prepared? 11 

A My best estimate would be October 13th or 14th. 12 

MR. ARMSTRONG:  Your Honor, I pre-marked a couple of 13 

exhibits so I'm going to offer them out of order but they'll 14 

all be chronological when I'm finished. 15 

JUDGE CRACRAFT:  Fine. 16 

Q BY MR. ARMSTRONG:  Exhibit Number 7 is a calendar for the 17 

month of October 2015.  And I think you said, Mr. Pock, that 18 

the best of your knowledge you think Exhibit 4 was prepared on 19 

October 13 or 14; is that right? 20 

A Yeah.  From what I remember it could've been the 14th. 21 

Q So Tuesday or Wednesday, the 13th or 14th. 22 

A Correct. 23 

Q And do you see in the typewritten portion of Exhibit 24 

General Counsel Number 4 it says, quote, said work stoppage 25 
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will commence today Friday, October 16, 2015.  Do you see that? 1 

A Yes. 2 

Q And you see below there are two signatures and they're 3 

both dated October 15, 2015, correct? 4 

A Yes. 5 

Q Do you know when the signatures were actually placed on 6 

Exhibit Number 4, GC-4? 7 

A The workers signed it and dated it on the 15th. 8 

Q Do you have personal knowledge of that? 9 

A No. 10 

Q You never saw them sign this form, did you? 11 

A I don’t recall. 12 

Q And you can't testify as to when they signed the form, can 13 

you? 14 

A No. 15 

Q Now, on October 15, 2015, which was a Thursday, you 16 

testified to a meeting in your Vallejo office with Bobby 17 

Saephan.  Do you remember that? 18 

A Yes. 19 

Q What time was that meeting? 20 

A My best estimate would be after he went to take the drug 21 

test. 22 

Q What time was that? 23 

A My best estimate would be probably about 4:00. 24 

Q Why do you say 4:00? 25 
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A Because that's when he was coming back.  I recall it being 1 

late in the afternoon, toward the end of the workday. 2 

Q And had you have any conversations with Mr. Saephan before 3 

he met you at your office on October 15, 2015 at, you say, 4 

approximately 4:00?  5 

A We -- 6 

MR. GAUGER:  Objection.  Vagueness as to scope on the 7 

subject of the discussions.  There's obviously many, many 8 

discussions over many weeks. 9 

MR. ARMSTRONG:  Well, this was a yes or a no question. 10 

JUDGE CRACRAFT:  So you want to know if he spoke to him on 11 

October 15 prior to 4 p.m. 12 

MR. ARMSTRONG:  Correct. 13 

JUDGE CRACRAFT:  About anything. 14 

MR. ARMSTRONG:  Yes. 15 

JUDGE CRACRAFT:  I'll allow the question. 16 

THE WITNESS:  Yes. 17 

Q BY MR. ARMSTRONG:  How many times did you speak with him 18 

before 4:00 on October 15? 19 

A Just once. 20 

Q What time was that? 21 

A My best estimate would be when he went down to take the 22 

drug test. 23 

Q What time was that? 24 

A Late afternoon, maybe 2:30. 25 
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Q Are you guessing or do you actually remember this? 1 

A I said my best estimate. 2 

Q Did you take any notes of the conversation or when it 3 

occurred? 4 

A No. 5 

Q Did you know that Mr. Saephan was going to arrive at your 6 

office in Vallejo at 4:00 or late in the afternoon on October 7 

15? 8 

A Yes. 9 

Q How did you know that? 10 

A From the conversation we had on the phone. 11 

Q And what was the conversation on the phone at, your best 12 

estimate, 2:30 in the afternoon on October 15th? 13 

A It was about him getting the paperwork for a drug test.  14 

And I told him to, "After you go take it I would like to get a 15 

copy of it." 16 

Q Did he call you or did you call him on that date? 17 

A He called me. 18 

Q How long did the conversation last? 19 

A I don't recall. 20 

Q What did he say? 21 

A That he had got paperwork to go take a drug test. 22 

Q That's all that he said? 23 

A I don't remember word for word but that was the, the bulk 24 

of the conversation was about the drug test. 25 
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Q Other than telling you that he had to go take a drug test, 1 

did he say anything else such as being concerned that the test 2 

might be positive? 3 

A No. 4 

Q What did you say to him? 5 

A I told him to go take the drug test and when you get done 6 

meet me at Local 180 and I'll get a copy of the paperwork. 7 

Q And you say this was about 2:30 p.m. to the best of your 8 

recollection? 9 

A Correct. 10 

Q Now, turning your attention back to General Counsel 11 

Exhibit 4.  Would you look at that?  Do you have that in front 12 

of you? 13 

A Yes. 14 

Q Okay.  Do you have any knowledge as to whether or not Mr. 15 

Bobby Saephan, whose signature appears on General Counsel 16 

Exhibit 4, whether that signature was placed on there before 17 

2:30 p.m. on October 15 or after 2:30 p.m. on October 15? 18 

A Could you state the question again? 19 

Q Correct.  Do you have any personal knowledge as to whether 20 

Mr. Saephan's signature on General Counsel Exhibit 4 was placed 21 

on that document before or after 2:30 p.m. on October 15? 22 

MR. PETERSON:  Objection.  Relevance and competence of the 23 

witness to testify.  He's already testified he wasn't present 24 

for when it was signed so it calls for speculation.  And what 25 
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is the relevance? 1 

JUDGE CRACRAFT:  He just wants to know, yes or no, if he 2 

knows.  I'll allow the question. 3 

Do you know? 4 

THE WITNESS:  I don't recall. 5 

JUDGE CRACRAFT:  Okay. 6 

Q BY MR. ARMSTRONG:  Do you even know whether or not Mr. 7 

Saephan signed Exhibit 4 on October 15th? 8 

MR. GAUGER:  Objection.  Vagueness.  Asked and answered. 9 

Q BY MR. ARMSTRONG:  Do you have any personal knowledge of 10 

that? 11 

JUDGE CRACRAFT:  I think you've already -- 12 

MR. GAUGER:  It's been asked and answered. 13 

JUDGE CRACRAFT:  He's already said he -- 14 

MR. ARMSTRONG:  No personal knowledge. 15 

JUDGE CRACRAFT:  -- doesn't recall I think is what you 16 

testified. 17 

THE WITNESS:  Yes. 18 

MR. ARMSTRONG:  Okay. 19 

Q BY MR. ARMSTRONG:  If you could direct your attention back 20 

to General Counsel Exhibit 8 and specifically 8(a).  You 21 

testified before that the Squires Lumber facility is located 22 

at, you said, the letter "C"? 23 

A Correct. 24 

Q It's really just the bottom part of Exhibit C (sic) to the 25 
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left of Bithell Lane, correct? 1 

A Correct. 2 

Q Those three structures. 3 

A Correct. 4 

Q And across the street that's another company, correct? 5 

A Which way across the street? 6 

Q Going north on this exhibit. 7 

A Correct, yes. 8 

Q Do you know the name of that company? 9 

A No. 10 

Q On October 16th, Friday the 16th, the date that you were 11 

in front of Squires Lumber Company, did you notice any activity 12 

going on at that company on the top part of the letter "C" on 13 

Exhibit General Counsel 8? 14 

A There were workers out there. 15 

Q What were they doing? 16 

A I don't recall what their job actually was.  I just seen 17 

people milling around in the area. 18 

Q And did you see any equipment? 19 

A There is equipment in the yard. 20 

Q Can you describe it? 21 

A No. 22 

JUDGE CRACRAFT:  And just for the record.  We're talking 23 

about the area which is labeled Precon Production (sic) North 24 

on Exhibit 8(a), General Counsel Exhibit 8(a)? 25 
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MR. ARMSTRONG:  Well, it's actually, it would be letter 1 

"G" on page 2 of Exhibit GC-8.  I don't think it's Precon 2 

Products North. 3 

JUDGE CRACRAFT:   I see. 4 

MR. ARMSTRONG:  I think "F" and "G" are different 5 

companies.  I'm referring, in fact on page "B" of GC Exhibit 8, 6 

you can see the Squires Lumber Company buildings as "A" and 7 

"B."  And then above that you'll see "G" and "G" is the company 8 

that I'm now referring to. 9 

JUDGE CRACRAFT:  Thank you very much. 10 

MR. ARMSTRONG:  Okay. 11 

Q BY MR. ARMSTRONG:  And so my question, Mr. Pock, was on 12 

October 16th, in the morning, when you were out at the facility 13 

there was work activity going on that you remember at the 14 

company that's labeled "G" on this exhibit, correct? 15 

A Yes. 16 

Q But you can't, you don't have any specific recollection 17 

about what was going on. 18 

A No, I don't know what they do there. 19 

Q All right.  And I'm going to show you a copy of what I've 20 

marked for identification purposes as Exhibit, Employer's 21 

Exhibit 1.  It's a photograph.   22 

(Employer Exhibit Number 1 Marked for Identification) 23 

Q BY MR. ARMSTRONG:  Does this look familiar to you, at all? 24 

A It appears to be the gate to Squires Lumber. 25 
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Q And does this appear to be a picture looking out from the 1 

inside of Squires into the operations of that company that we 2 

just talked about that's labeled "G" on the other exhibit? 3 

A Yes. 4 

Q Okay.  So this is a view from Squires looking to that 5 

other company. 6 

A It appears to be. 7 

Q And that was the other company that you said where there 8 

was work going on the day that you were out there picketing. 9 

A Yes. 10 

Q All right.  I'll show you another exhibit that I'll have 11 

marked as Respondent's Exhibit 2 for identification.  It's 12 

another photograph.   13 

(Respondent Exhibit Number 2 Marked for Identification) 14 

Q BY MR. ARMSTRONG:  And does this appear to be the same 15 

view only with the Squires' gate almost closed? 16 

A Yeah, it appears to be. 17 

Q So as you look out there a little bit to the left on this 18 

picture that would be the other company? 19 

A Yes. 20 

Q Okay.   21 

MR. ARMSTRONG:  Marked for identification as Employer's 22 

Exhibit 3, another photograph. 23 

(Employer Exhibit Number 3 Marked for Identification) 24 

Q BY MR. ARMSTRONG:  Does this appear to be an accurate 25 
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photograph of what the Squires' gate looked like as you would 1 

enter the property? 2 

A Yes. 3 

Q And so when you saw vehicles go in that gate would be 4 

opened up.  I notice it has wheels on the bottom of it.  And 5 

then it would be closed back up? 6 

A Correct. 7 

Q You never saw the gate padlocked shut, did you? 8 

A No. 9 

MR. ARMSTRONG:  Marked as Exhibit Number 4.  It's another 10 

photograph. 11 

(Respondent Exhibit Number 4 Marked for Identification) 12 

Q BY MR. ARMSTRONG:  This appear to be a close-up photograph 13 

of the chain and padlock that you would see on the gate? 14 

A Yes. 15 

MR. ARMSTRONG:  Marked as Employer's Exhibit 5, another 16 

photograph. 17 

(Employer Exhibit Number 5 Marked for Identification) 18 

Q BY MR. ARMSTRONG:  Does this picture show you the company 19 

that is across the street from Squires Lumber?  The same one 20 

that we talked about that was identified as "G" on the other 21 

exhibit? 22 

A Yes. 23 

Q And do you remember ever seeing a crane like this on that 24 

property? 25 
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A I don't remember, no. 1 

Q So if somebody testified that this crane was out there on 2 

October 16, you would have no reason to dispute that. 3 

A I don't remember seeing it there, but. 4 

Q So you're not saying it wasn't there.  You're saying you 5 

don't remember; is that right? 6 

A Correct. 7 

Q Okay.  Again, directing your attention back to Exhibit 7 8 

which is the map -- excuse me -- the calendar for October of 9 

2015.  On Friday the 16th, early in the morning when you 10 

arrived at Squires Lumber Company, I assume it was dark. 11 

A Yes. 12 

Q And when did it get to be light that day?  Do you 13 

remember? 14 

A I don't remember the actual time it got light. 15 

Q Well, at 6:30 in the morning, when you testified that John 16 

Gilfillan drove up, was it dark or light? 17 

A It was dark. 18 

Q Dark.  And how many vehicles were parked outside of the 19 

gate at 6:30 a.m. on the 16th of October when it was dark? 20 

A Two. 21 

Q Two.  And how many individuals were there at that time? 22 

A Three. 23 

Q I thought you testified there were more individuals than 24 

that. 25 
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A They weren't parked out in front of Squires' gate. 1 

Q Where were they? 2 

A Across the street. 3 

Q Doing what? 4 

A Sitting in their trucks, waiting. 5 

Q Okay.  So let's look back then at Exhibit, look back at 6 

Exhibit 2, Employer's Exhibit, Respondent's Exhibit 2.  There's 7 

a photograph looking outside of, from the inside out of 8 

Squires' gate.  Do you see that? 9 

A Yes. 10 

Q All right.  So can you point out to the judge and to 11 

counsel where your two vehicles were parked? 12 

A They were parked down the street here. 13 

JUDGE CRACRAFT:  So you're indicating across the road or 14 

on the same side as the Squires' gate? 15 

THE WITNESS:  Same side as the Squires' gate facing this 16 

way. 17 

JUDGE CRACRAFT:  And do you know, would that be north, 18 

south, east, west that they were facing? 19 

THE WITNESS:  I'm not positive. 20 

JUDGE CRACRAFT:  Thank you.  So the witness -- 21 

MR. GAUGER:  Your Honor, maybe -- I'm sorry. 22 

JUDGE CRACRAFT:  Oh.  The witness has indicated that the 23 

two cars were parked on the same side of the road as the 24 

Squires' gate on the -- 25 
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MR. ARMSTRONG:  To the left. 1 

JUDGE CRACRAFT:  -- left edge of the 8 1/2 side of the 2 

paper and they were parked, aimed in the same direction.  If 3 

you had walked straight, you would've walked toward the gate. 4 

Q BY MR. ARMSTRONG:  And so as Mr. Gilfillan drove up, there 5 

were those two vehicles and there were people in those 6 

vehicles. 7 

A Correct. 8 

Q Was anybody outside of the vehicles? 9 

A No. 10 

Q Okay.  And then you said there were other vehicles parked, 11 

correct? 12 

A Yes. 13 

Q How many other vehicles were there? 14 

A Two. 15 

Q Where were those other vehicles parked? 16 

A Up near the Squires gate. 17 

Q Can you show on Exhibit, Respondent's 2, where those other 18 

vehicles were? 19 

A They were parked in this dirt area by the telephone pole. 20 

JUDGE CRACRAFT:  So to the right side there's a telephone 21 

pole.  Does everyone see that?  So they were parked toward the 22 

gate or facing away from the gate?  23 

THE WITNESS:  Towards the gate. 24 

JUDGE CRACRAFT:  So they were parked facing the gate. 25 
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Q BY MR. ARMSTRONG:  They were, again, on the Squires side 1 

of the road? 2 

A Correct. 3 

Q Okay.  So that in order to drive into the gate, Mr. 4 

Gilfillan would've had to driven by two of the vehicles and 5 

then taken a left inside the gate or got out and unlocked the 6 

gate and then be standing in front of two vehicles on his one 7 

side and two on the other, correct? 8 

MR. GAUGER:  I think that's a compound question. 9 

MR. ARMSTRONG:  I'll try to simplify it. 10 

Q BY MR. ARMSTRONG:  So when Mr. Gilfillan drove up and he 11 

had entered the gate and gotten out of his vehicle, there 12 

would've been two vehicles to his left and two vehicles to his 13 

right. 14 

MR. GAUGER:  Objection.  It's hypothetical.  In asking 15 

whether he did that it's relevant but asking the hypothetical 16 

is not relevant. 17 

JUDGE CRACRAFT:  Did he actually turn into the gate? 18 

THE WITNESS:  He made the left turn and pulled right up in 19 

front of the gate. 20 

JUDGE CRACRAFT:  And were there two cars on either side of 21 

him at that point? 22 

THE WITNESS:  There were two cars on his left side but the 23 

other two vehicles were on the other street, down the road. 24 

JUDGE CRACRAFT:  Oh, I see.   25 
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THE WITNESS:  Yes. 1 

JUDGE CRACRAFT:  I see. 2 

Q BY MR. ARMSTRONG:  Okay.  And how many people were in the 3 

other two vehicles? 4 

A Three. 5 

Q Were any of those three people outside of the vehicles as 6 

Mr. Gilfillan drove up? 7 

A No. 8 

Q So six individuals all together, four vehicles, correct? 9 

A Correct. 10 

Q And it was dark. 11 

A Yes. 12 

Q Was Bobby Saephan in one of the vehicles? 13 

A Yes. 14 

Q Did he ever get out of any of the vehicles when Mr. 15 

Gilfillan drove up? 16 

A Me, Bobby -- 17 

Q It's a yes or no question. 18 

A Yes. 19 

Q He got out. 20 

A He was already out. 21 

Q I thought you just said when Mr. Gilfillan drove up, 22 

everybody was inside the vehicles. 23 

A In the trucks across the street. 24 

Q When Mr. Gilfillan drove up, was anybody already outside 25 
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of the vehicles. 1 

A Yes. 2 

MR. GAUGER:  Objection.  Vagueness.   3 

You're trying to trick him.  Are you talking about all the 4 

vehicles or just the vehicles near the gate? 5 

MR. ARMSTRONG:  I've said the vehicles.  We're talking 6 

about four vehicles. 7 

JUDGE CRACRAFT:  So you're talking about all four 8 

vehicles.   9 

Could you see all four vehicles at that time? 10 

THE WITNESS:  Yes. 11 

JUDGE CRACRAFT:  And was anybody outside any of the four 12 

vehicles? 13 

THE WITNESS:  Yes. 14 

Q BY MR. ARMSTRONG:  So that's not what I had understood you 15 

before.  So maybe I misunderstood you. 16 

As Mr. Gilfillan drove up, how many individuals were 17 

standing outside of any of those four vehicles? 18 

A Three. 19 

Q And who were they? 20 

A Myself, Francisco Martinez and Bobby Saephan. 21 

Q And how close were they to Mr. Gilfillan's car? 22 

A Ten feet. 23 

Q And Mr. Gilfillan drove up and then drove away quickly. 24 

A Yes. 25 
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Q Okay.  And Mr. Gilfillan was alone. 1 

A Yes. 2 

Q When you drove to give Mr. Gilfillan the petition, I think 3 

you testified, at some point around 7:30? 4 

A Yes. 5 

Q Who was with you, if anybody? 6 

A Francisco Martinez. 7 

Q Not Bobby. 8 

A No. 9 

Q Do you have any personal knowledge that Mr. Gilfillan 10 

actually observed or identified Bobby as being at the company 11 

that morning before he left at 7:30 to go get his drug test? 12 

MR. PETERSON:  Objection.  Relevance and it calls for 13 

speculation. 14 

MR. GAUGER:  And it's also vague as to the use of the 15 

term, "personal knowledge," in that sentence. 16 

JUDGE CRACRAFT:  I'll allow the question.  I believe it's 17 

understandable and somewhat relevant. 18 

Do you, yourself, know that? 19 

THE WITNESS:  Could you repeat the question? 20 

Q BY MR. ARMSTRONG:  Yeah.  Do you have any personal 21 

knowledge that Mr. Gilfillan actually observed Bobby Saephan at 22 

the company's facility that morning on October 16 before 7:30 23 

a.m.? 24 

A I don't know what Mr. Gilfillan observed. 25 
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Q Thank you. 1 

Just to be clear.  You have no personal knowledge of 2 

whether Mr. Gilfillan called law enforcement that morning on 3 

October 16th or not, correct? 4 

A Just what I was told by Caleb. 5 

Q All right.  No personal knowledge.  You didn't witness it, 6 

right? 7 

A No. 8 

Q Mr. Gilfillan never told you he called -- 9 

A No. 10 

Q -- law enforcement. 11 

Nor do you have any personal knowledge of what 12 

conversation may or may not have transpired between law 13 

enforcement and anyone employed by Squires Lumber on that date, 14 

correct? 15 

A No. 16 

Q And, in fact, the testimony that you attributed to the 17 

police officer using the word "they," you don't know who 18 

"they," you don't know who "they" meant, do you? 19 

A Well, when he was talking with Squires Lumber, I assume 20 

that "they" is Squires Lumber. 21 

Q I'm not asking you to assume anything.  They never 22 

identified -- they being the police or law enforcement -- they 23 

never told you who "they" was, did they? 24 

A No. 25 
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Q And are you telling me that you didn't ask the police 1 

officers or law enforcement for identification? 2 

A What do you mean identification? 3 

Q Their names. 4 

A Whose names? 5 

Q The police officers. 6 

A No, I did not ask them their names. 7 

Q You didn't think that was important. 8 

MR. PETERSON:  Objection.  Argumentative. 9 

JUDGE CRACRAFT:  Argumentative.  Sustained. 10 

Q BY MR. ARMSTRONG:  Why didn't you ask them their names -- 11 

MR. PETERSON:  Objection. 12 

Q BY MR. ARMSTRONG:  -- or badge numbers? 13 

MR. PETERSON:  Objection.  Relevance. 14 

JUDGE CRACRAFT:  Sustained. 15 

Q BY MR. ARMSTRONG:  On how many occasions have you 16 

personally been at Squires Lumber Company where there was, I'll 17 

call it, picketing going on between September 2nd, 2015 and 18 

today's date? 19 

A My best estimate would be twice. 20 

Q And has anybody, that you're aware of, from Squires Lumber 21 

Company ever come out and asked you to leave? 22 

A No. 23 

Q Have you ever been at Squires Lumber Company when there 24 

was, and I'll call it, picketing over the lunch hour? 25 
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A Yes. 1 

Q And how many occasions has that been? 2 

A For myself?  Once. 3 

Q And on that one occasion, did any of the Squires Lumber 4 

Company employees actually participate in that picketing during 5 

their lunch hour? 6 

A Yes. 7 

Q And who were they? 8 

A Francisco Martinez. 9 

Q That's all? 10 

A Yes. 11 

Q Okay.  And -- 12 

A Oh, Bobby Saephan was there also. 13 

Q Okay.  And was that before or after he was terminated, 14 

Bobby? 15 

A After. 16 

Q Okay.  And did you, did anyone from Squires Lumber Company 17 

ever come out and talk to either Bobby or Francisco about their 18 

picketing over the lunch hour? 19 

MR. PETERSON:  Objection to the relevance of picketing 20 

that occurred on a day that is not alleged in the complaint. 21 

JUDGE CRACRAFT:  What is the relevance? 22 

MR. ARMSTRONG:  I think it goes to the overall attitude of 23 

the company here which is employees are certainly allowed to 24 

picket, they're certainly allowed to organize.  And to the 25 
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extent that the General Counsel and the Union are trying to 1 

color the company with, you know, this attitude of harassment 2 

and retaliation, I think it's fair that the Company can show 3 

all these things occurred and there was no retaliation, there 4 

was no discipline. 5 

JUDGE CRACRAFT:  Well, I'll allow you to ask this 6 

question.  The objection is overruled. 7 

Did, to your knowledge, did anyone come out in the 8 

lunchtime picketing that you observed from Squires? 9 

THE WITNESS:  They came out and set up video cameras. 10 

Q BY MR. ARMSTRONG:  Did they ever talk to you? 11 

A No. 12 

Q Anyone from Squires?  13 

Did anybody from law enforcement, when you were out there, 14 

ever ask you not to use bullhorns or to at least keep the 15 

volume down? 16 

A Not when I was there. 17 

MR. ARMSTRONG:  Your Honor, I have marked as Respondent's 18 

Exhibit 6, a calendar for the month of September 2015. 19 

(Respondent Exhibit Number 6 Marked for Identification) 20 

MR. ARMSTRONG:  And at this point, I'd like to offer into 21 

evidence Employer's Exhibits 1 through 7. 22 

JUDGE CRACRAFT:  Well, let's start with Respondent's 23 

Exhibit 1.  Any objection? 24 

MR. PETERSON:  No, Your Honor. 25 
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MR. GAUGER:  None here. 1 

JUDGE CRACRAFT:  Respondent's Exhibit 1 is admitted. 2 

(Respondent Exhibit Number 1 Received into Evidence) 3 

JUDGE CRACRAFT:  Respondent's 2. 4 

MR. PETERSON:  None, Your Honor. 5 

MR. GAUGER:  None here. 6 

JUDGE CRACRAFT:  Respondent's Exhibit 2 is admitted. 7 

(Respondent Exhibit Number 2 Received into Evidence) 8 

JUDGE CRACRAFT:  Respondent's 3? 9 

MR. PETERSON:  None, Your Honor. 10 

MR. GAUGER:  None here. 11 

JUDGE CRACRAFT:  Respondent's Exhibit 3 is admitted. 12 

(Respondent Exhibit Number 3 Received into Evidence) 13 

JUDGE CRACRAFT:  Respondent's 4? 14 

MR. PETERSON:  No objection. 15 

MR. GAUGER:  None here. 16 

JUDGE CRACRAFT:  Respondent's 4 is admitted. 17 

(Respondent Exhibit Number 4 Received into Evidence) 18 

JUDGE CRACRAFT:  Respondent's 5? 19 

MR. PETERSON:  I have a question about the relevance, the 20 

photo of the crane. 21 

JUDGE CRACRAFT:  What is the relevance? 22 

MR. ARMSTRONG:  The relevance goes to, there'll be 23 

witnesses to testify as to what was going on across the street 24 

when there was picketing and why, if the testimony comes in, 25 
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why law enforcement asked the picketers to keep the volume on 1 

the bullhorn down. 2 

JUDGE CRACRAFT:  I'll reserve ruling until that is tied 3 

up. 4 

And then Respondent's 6 and 7, the calendars?  Those are 5 

always handy. 6 

MR. PETERSON:  Yeah.  No objections. 7 

MR. GAUGER:  Based on the Federal Rule of Evidence "handy 8 

rule," no objection. 9 

JUDGE CRACRAFT:  Thank you.  I'm not sure what number that 10 

one is. 11 

Respondent's 6 and 7 are admitted. 12 

(Respondent Exhibit Number 6 and 7 Received into Evidence) 13 

MR. ARMSTRONG:  And I have no further questions at this 14 

time, Your Honor. 15 

JUDGE CRACRAFT:  Redirect. 16 

MR. PETERSON:  Just a few questions. 17 

REDIRECT EXAMINATION 18 

Q BY MR. PETERSON:  On cross examination, you talked about, 19 

you reviewed pictures of the gate and it appears closed? 20 

A Yes. 21 

Q At least Respondent's Exhibit 2, mostly closed? 22 

A Yes. 23 

Q What was the status of the gate on October 16th once 24 

Gilfillan opened the gate? 25 
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A It was completely closed immediately after. 1 

Q And you mentioned a couple of vehicles came throughout the 2 

day.  How did they, how were the gates opened?  Did you observe 3 

how the gates were opened? 4 

A Somebody would come out and open it up. 5 

Q And did you see where that somebody came from? 6 

A Inside the Squires building. 7 

Q Okay.  Did somebody come from -- were you able to identify 8 

who the person was that opened the gate? 9 

A I don't recall. 10 

Q You don't recall.  Okay. 11 

Did the police, did somebody open the door, open the gate 12 

for the police officers as well? 13 

A Yeah.  If I -- 14 

Q If you recall. 15 

A When the police got there, the gate was still kind of 16 

cracked like it shows in the picture and they walked right in. 17 

Q And there was testimony about how dark it was in the 18 

morning.  Was it so dark that you were unable to -- were you 19 

able to identify faces or recognize the face of John Gilfillan? 20 

A Yeah, I knew it was him. 21 

Q How close -- and you were standing with Bobby and 22 

Francisco? 23 

A Yes. 24 

Q Approximately how far from -- 25 
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A Five to ten feet.  But I walked up to the car to deliver 1 

the petition.  I saw his face.  He had the window down. 2 

Q Did he have tinted windows? 3 

A The window was down. 4 

Q The window was down. 5 

Did he look in your direction? 6 

A Yes. 7 

Q And where were Bobby and Francisco in relation to where 8 

you were standing when -- 9 

A Leaning -- 10 

Q -- he rolled the window down? 11 

A -- on the vehicles that were parked. 12 

Q How close were they to Mr. Gilfillan's vehicle? 13 

A My best estimate would be five to ten feet. 14 

Q There was some discussion about picket the lunch hour, 15 

picketing.  About when was that, in relation to the October 16 

16th picketing, to the best of your recollection? 17 

A My best recollection, they did it, it was done a few 18 

times.  I don't have the exact dates. 19 

Q Was it within, the second time you went, was it the very 20 

next week or was it sometime after? 21 

A The next week. 22 

Q And I think you testified earlier that you weren't there 23 

on the following Monday, October 19th -- 24 

A No. 25 



 

ΛVTranz 
www.avtranz.com · (800) 257-0885 

110 

Q -- is that true? 1 

A I was not. 2 

Q You weren't present.  Okay. 3 

So then on this, so the lunch hour picketing is sometime 4 

the following week? 5 

A Yes. 6 

Q Or sometime in the week after October 16th? 7 

You observed, you mentioned that you observed video 8 

cameras being set up? 9 

A Yes. 10 

Q Where did you, were able to identify who was setting up 11 

the video cameras? 12 

A John Gilfillan. 13 

Q And what did you observe him doing?  Where did you see him 14 

come from and where did he go to? 15 

A He came out of the Squires building with a camera on a 16 

small tripod and went to set up by the gate on the picket 17 

activity out front. 18 

Q How close to the picketing activity was the camera placed? 19 

A My best estimate would be about three feet on the other 20 

side of the fence. 21 

Q In which direction was the camera pointed towards? 22 

A It was pointed toward the picket activity. 23 

Q Did -- 24 

A In front of the gate. 25 
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Q And did he remain with the camera? 1 

A No. 2 

Q How long did the camera remain stationed where it was? 3 

A Until we left.  I don't know when they actually took it 4 

away. 5 

MR. PETERSON:  No further questions. 6 

MR. GAUGER:  Very briefly. 7 

REDIRECT EXAMINATION 8 

Q BY MR. GAUGER:  If you could take a look at Exhibit, 9 

General Counsel's Exhibit 8-B-as-in-boy.  I did not follow 10 

where the trucks -- I did not understand where the trucks were 11 

based on the photographs.  So can you tell where the trucks 12 

were based on this sort of aerial photograph the morning of the 13 

16th when Mr. Gilfillan showed up the first time? 14 

A If you drive down Bithell Lane past the left turn and past 15 

the Squires gate they made a U turn down there and drove back 16 

up and parked on the street kind of in the grassy area facing 17 

Squires Lumber. 18 

Q Okay.  On the side of the –- on Squires side or the other 19 

side? 20 

A Squires side. 21 

JUDGE CRACRAFT:  And when you say when drive down Bithell 22 

Lane is that proceeding from the bottom -- 23 

THE WITNESS:  Correct.  Going this way. 24 

JUDGE CRACRAFT:  -- toward the top? 25 
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THE WITNESS:  Yes. 1 

JUDGE CRACRAFT:  Thank you. 2 

MR. GAUGER:  That is all the questions I have.  I just 3 

want to make a transcript because I didn't understand it the 4 

first time and if I was reading it no way would I figure it 5 

out.  So thank you for the courtesy.   6 

JUDGE CRACRAFT:  Recross?   7 

RECROSS-EXAMINATION 8 

Q BY MR. ARMSTRONG: Mr. Pock, you don't know whether or 9 

not this so called video camera that was set up actually 10 

recorded anything do you? 11 

A I don't know. 12 

MR. ARMSTRONG:  Okay.  Thank you.   13 

JUDGE CRACRAFT:  Thank you.  You are excused.  You may not 14 

discuss your testimony with anyone until this hearing is over. 15 

THE WITNESS:  Yes, Your Honor. 16 

JUDGE CRACRAFT:  And we will take an hour and a half lunch 17 

break.  We'll resume at 10 to 2:00 18 

MR. PETERSON:  Your Honor, before we go off the record I'd 19 

like to offer an additional exhibit that's self-authenticating. 20 

JUDGE CRACRAFT:  Oh very good. 21 

MR. PETERSON:  We have marked as for identification as 22 

General Counsel Exhibit 10.  A seven-page document.  The cover 23 

page is from the Solano County Sheriff's office.   24 

MR. GAUGER:  Thank you. 25 
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MR. PETERSON:  And I have the original here which I will 1 

probably show that to counsel and Your Honor but there's a seal 2 

affixed to these six pages following the cover page.  It says 3 

Solano County Sheriff coroner and it's a physical indentation 4 

and those are located near where the stamp is.  It says Solano 5 

County Sheriff's officers controlled document and I will note 6 

that the cover page is a certification from the custodian of 7 

records and the Sheriff's –- Solano County Sheriff's office 8 

stating that the –- well I guess the document speaks for 9 

itself.  And that the first three pages appear to relate to a 10 

call received on October 16th to the Squires Lumber address 11 

3839 Bithell.  And the last three pages are similar but from 12 

October 19th.  And I would offer these -- Exhibit 10 into the 13 

record. 14 

MR. GAUGER:  I think that Counsel may have misspoke when 15 

counsel said that the call was to –- oh you're talking about 16 

the police call i.e. the officers showing up rather than a 17 

phone call from the police officer.  Is that what you meant to 18 

you say?   19 

MR. PETERSON:  Yeah, correct.  As I understand this is 20 

detailing a report and the Sheriff's Office response thereto. 21 

MR. GAUGER:  Yeah.  And that John Gilfillan was the person 22 

who made the call to the sheriff's office.  Is that your 23 

understanding -- 24 

MR. PETERSON:  Yes. 25 
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MR. GAUGER:  -- from talking to whomever you talked to? 1 

MR. ARMSTRONG:  Well, you know –- objective testimony 2 

obviously from counsel but I haven't seen it yet.  I'll look at 3 

it over lunch time and if I have an objection I'll lodge it.  4 

If I don't I'll have no objection to its admissibility but I've 5 

never seen it before. 6 

JUDGE CRACRAFT:  Very good.  But in your view it's a self-7 

authenticating document? 8 

MR. PETERSON:  It is, Your Honor.  And I'm happy to show 9 

counsel the original that has the seal and Your Honor as well 10 

if you'd like to verify. 11 

JUDGE CRACRAFT:  Sure.  I'd like to see it and I will 12 

allow Mr. Armstrong the lunch period to read through it –- and 13 

yes, I see it's -- very good. 14 

MR. GAUGER:  And in our view or at least the unions view 15 

it's self-authenticating under federal rule of evidence 902.1.   16 

JUDGE CRACRAFT:  Thank you.  Since Mr. Armstrong hasn't 17 

seen it before I'll give him the lunch hour to look at it and 18 

review the rules. 19 

MR. GAUGER:  I'm just trying to put everything in the 20 

right place in the transcript so I can find it. 21 

JUDGE CRACRAFT:  Thank you.  We'll actually resume now at 22 

1:55 and we'll be off the record. 23 

(Off the record at 12:24 p.m.) 24 

JUDGE CRACRAFT:  And for the General Counsel first 25 
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regarding the witness statement. 1 

MR. PETERSON:  Certainly, Your Honor.  Thank you.  I'd 2 

just like the record to reflect that Respondent's counsel has 3 

returned the statement from -- the Jencks Statement from John 4 

Pock. 5 

JUDGE CRACRAFT:  And when we left General Counsel had 6 

offered its Exhibit 10 which is a signed and sealed document 7 

from the Solano County Sheriff's office.  Any objection? 8 

MR. ARMSTRONG:  We do have an objection.  If the only 9 

purpose of Exhibit 10 is to document that Mr. Gilfillan made 10 

two telephone calls to the Solano County Sheriff's, one on 11 

October 16th and one on October 19th.  We stipulate to that, 12 

we've never disputed that.  But there are so many unknowns in 13 

this document that we would need a witness here to testify to 14 

what all the acronyms and accounts mean.   15 

And we dispute vigorously that anybody from Squires ever 16 

asked anybody to arrest anybody in this case.  And there's been 17 

no non hearsay testimony of that and you'll hear direct 18 

testimony from Mr. Gilfillan and others.  But to the extent 19 

their trying to get in other evidence other than the mere fact 20 

that Mr. Gilfillan made the phone call we would object to it.  21 

As I said we don't dispute that he called them once on each of 22 

these two occasions. 23 

JUDGE CRACRAFT:  And from the General Counsel's 24 

perspective what is your purpose in putting this on, what is 25 
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the relevance? 1 

MR. PETERSON:  Yes, certainly, Your Honor.  Well during 2 

the investigation Respondent did deny that they call –- 3 

contacted the police.  In its answer to the complaint I believe 4 

it also denies that they caused or threatened to cause the 5 

arrest of the picketers and striking employees.  And certainly 6 

through the questioning that the cross-examination of counsel 7 

is certainly indicating that –- well, that at least the witness 8 

didn't have knowledge –- couldn't say whether Mr. Gilfillan had 9 

actually contacted the police.   10 

So quite relevant on that grounds under the Board laws 11 

cause or threatened to cause or attempt to cause the arrest of 12 

employees engaged in lawful section 7 activity.  I agree that 13 

there's many –- there's a lot of information in this -– in 14 

these records that is not self-evident but the important things 15 

the date, the incident location, the caller name speak for 16 

themselves.   17 

And so I guess –- yeah.  Our position is this is a self-18 

authenticating public record.  There's no need to call the 19 

custodian of records or anyone from the Solano Police 20 

Department to explain those things which aren't self-evident 21 

and -- 22 

JUDGE CRACRAFT:  Because you're not relying on any of 23 

that?  You just want the dates and the name of the person who 24 

called? 25 
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MR. PETERSON:  Right.  The dates, the name of the person 1 

who called, some of the notes, you know it's -- you know, some 2 

of the things are fairly obvious that there's a group of 15 men 3 

belonging to a union that are gathering around the entrance.   4 

JUDGE CRACRAFT:  For instance on page 1 of 3 there's a 5 

notation about two thirds of the way down, C4-peaceful protest 6 

not impending traffic.  Would you be relying on that as a fact 7 

that you've proven?  In another words is it your position that 8 

wants the self-authenticating document is in evidence all the 9 

statements in it must be relied upon as true? 10 

MR. PETERSON:  I would say so to the extent that they are 11 

self-evident.  And, you know, at this points I haven't heard 12 

testimony from or haven't heard Respondent's case about whether 13 

they are impeding or not impeding traffic but I would say that 14 

these records would relevant to also establish those facts as 15 

stated in the police reports.   16 

MR. ARMSTRONG:  Your Honor, if I could respond just 17 

briefly.  I think counsel misspoke and I'll let him correct 18 

himself if I misspoke.  But the complaint -– the consolidated 19 

complaint says about October 16 and again on October 19th 20 

Respondent by operations manager John Gilfillan threatened to 21 

cause the arrest of its employees.  We deny that allegation.  I 22 

don't see any allegation in the complaint where it says that 23 

John Gilfillan called the police and we deny that, we've never 24 

denied that.  So I think Counsel's misspoken on that.  Is there 25 
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an allegation -- 1 

MR. PETERSON:  Well, yeah.  So that's the general –- I 2 

mean that's the general as far as notice pleading that's how we 3 

plead it and there's a lot of ways to threaten to cause the 4 

arrest. 5 

MR. ARMSTRONG:  But it doesn't even talk about a contact 6 

with police there.  So I think that's a very broad expansive 7 

reading of that allegation.  Again we've never denied that Mr. 8 

Gilfillan called the Solano County Sheriff's Department, we 9 

admit that.  We admit he called them on October 16 and 19.  He 10 

never threatened their arrest.  And in fact the absence of any 11 

mention of arrest in this document is telling.  I bet if the 12 

sheriff were here to testify and we asked him if a caller had 13 

asked for somebody to be arrested would that be something you 14 

would typically document in a report like this.  I bet the 15 

answer would be yes.   16 

So I think this document raises more questions than it 17 

answers.  And I think General Counsel is trying to horn shoe in 18 

other evidence by having this document admitted which has a 19 

bunch of unexplained notations in it. 20 

JUDGE CRACRAFT:  Well, I agree there are many unexplained 21 

notations.  At this juncture it's relevant, it's authentic, 22 

I'll allow it in evidence.  But I can't read any of the 23 

abbreviations.  It defiantly shows that the police were 24 

contacted by Mr. Gilfillan.  And that's the only thing I'll 25 
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draw from it for right now.  You can call my attention to other 1 

things as the trial proceeds.   2 

MR. PETERSON:  Okay.  Fair enough, Your Honor.  And can we 3 

go off the record for one second? 4 

JUDGE CRACRAFT:  Oh just let me go ahead and admit General 5 

Counsel's Exhibit 10.   6 

(General Counsel Exhibit Number 10 Received into Evidence) 7 

JUDGE CRACRAFT:  Yes.  We'll be off the record. 8 

(Off the record at 2:02 p.m.) 9 

JUDGE CRACRAFT:  You may call your next witness. 10 

MR. PETERSON:  General Counsel calls Shayne Phillips.  So 11 

Shayne, I'll have you go -- 12 

JUDGE CRACRAFT:  Yeah, come right on up here.  And before 13 

you sit down I'll ask you to raise your right hand. 14 

Whereupon, 15 

SHAYNE PHILLIPS 16 

having been duly sworn, was called as a witness herein and was 17 

examined and testified as follows: 18 

JUDGE CRACRAFT:  Have a seat there.  And I'll ask you to 19 

state your name for the record. 20 

THE WITNESS:  My name is Shayne Phillips. 21 

JUDGE CRACRAFT:  Could you spell Shayne? 22 

THE WITNESS:  S-H-A-Y-N-E. 23 

JUDGE CRACRAFT:  Thank you.  And Phillips with two L's? 24 

THE WITNESS:  Yes, ma'am. 25 
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JUDGE CRACRAFT:  Thank you very much.  You may question. 1 

MR. PETERSON:  Thank you, Your Honor. 2 

DIRECT EXAMINATION 3 

Q BY MR. PETERSON:  Good afternoon Mr. Phillips.  As you 4 

know I'm Matt Peterson counsel for the General Counsel.  I'm 5 

going to be asking you some questions so will the other lawyers 6 

here.  Listen carefully, do your best to answer truthfully and 7 

if you don't understand a question that any of us ask let us 8 

know and we can try and rephrase it.  Are you currently 9 

employed? 10 

A Yes, sir. 11 

Q And by whom are you employed? 12 

A Allied Framers Incorporated. 13 

Q What is your position with Allied Framers Incorporated? 14 

A I'm a carpenter's apprentice. 15 

Q How long have you held that position? 16 

A Approximately six months. 17 

Q Are you familiar with Squires Lumber? 18 

A Yes, I am. 19 

Q And how are you familiar with Squires Lumber? 20 

A I worked at Squires Lumber Company. 21 

Q Do you recall what time period you worked at Squires 22 

Lumber Company? 23 

A Yes.  July to mid-September of 2015. 24 

Q And what does Squires Lumber Company do? 25 
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A While I worked there I worked on concrete panels and 1 

concrete forms cutting wood. 2 

Q And where did you –- we've seen kind of a map of the 3 

layout of the plant so I'm not going to ask you to describe all 4 

that again.  But can you describe where you did your work 5 

generally? 6 

A Most of the time I worked on column forms but I was inside 7 

the shop in the left corner working on projects there. 8 

Q Can you give us a general description of the shop or is it 9 

the warehouse that you're talking about? 10 

A Yes, the warehouse.   11 

Q Can you kind of describe how -- 12 

A The layout was pretty simple.  A lot of the work was done 13 

around the edges and in the northwest or east corner was the 14 

office and there would be lumber stacked a lot of times in the 15 

corners and we'd work along the edges. 16 

Q Is the warehouse air conditioned? 17 

A No, it's not. 18 

Q Is any part of the building air conditioned? 19 

A The office space is air conditioned. 20 

Q How –- approximately how much -– what percentage of the 21 

warehouse does the office occupy?   22 

A Percentage wise I would say about 10 percent.  Ten percent 23 

of the warehouse. 24 

Q How were you first hired to work at Squires? 25 
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A I got a phone call through Workers.com.  It's a temp 1 

agency. 2 

Q And what did you learn in that phone call? 3 

A That Squires Lumber Company was hiring and that they had 4 

liked my application from months ago and they wanted me to come 5 

work for them. 6 

Q And what was the next step in that process? 7 

A Just the temp agent had called me on a Friday and the next 8 

Monday she had called me back and had me come out and do 9 

paperwork with her and the next day I was working at Squires 10 

Lumber Company. 11 

Q What happened when you arrived at Squires Lumber Company 12 

your first day? 13 

A I got there.  John showed me around the building a little 14 

bit and we went straight to work.  I got there a little early, 15 

showed me around, and at 7:00 we went to work. 16 

Q And can you -– do you know John's last name? 17 

A Gilfillan. 18 

Q Do you know what his position was? 19 

A He was introduced to me as a production manager. 20 

Q And who introduced him to you as a production manager? 21 

A He himself, when I showed up. 22 

Q About how many people were working at Squires when you 23 

first started? 24 

A About five. 25 
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Q Did you get a sense of what the different positions were? 1 

A It wasn’t necessarily position-wise, to my knowledge.  2 

Like, I didn’t know really anyone there yet, so I didn’t know 3 

the positions.  4 

Q What type of work did you observe the other employees 5 

doing? 6 

A The same type as me.  We’d work on panels and cutting 7 

lumber and -- 8 

Q Did you gain an understanding at all of the number of 9 

employees doing the work you were doing were direct employees 10 

of Squires as opposed to temporary employees? 11 

A Yes.  Just coming from talking with the guys at lunch I 12 

learned that there was three full-time employees there and the 13 

rest were temp agents like me. 14 

Q And was that the case when you started in July? 15 

A Yes. 16 

Q Did that change at all before you left in September? 17 

A No, it did not. 18 

Q Do you know the names of the three direct employees? 19 

A Yes, Bobby, Francisco and Louie.  20 

Q Do you know their last names? 21 

A Francisco’s is Martinez.  I’m not sure of the others.  22 

Q Did you get a sense of how long the temporary employees 23 

typically remained working at Squires? 24 

A Anywhere from one to three weeks. 25 
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Q And did you remain a temporary employee throughout your 1 

employment? 2 

A Yes, I did. 3 

Q And I guess from you testimony it sounds like you were 4 

there for longer than three weeks? 5 

A Yes, I was. 6 

Q Would you say you were an exception to the one-to-three 7 

week average? 8 

A From after my first two to three weeks there, John and 9 

Caleb both told me that they really liked my work and were 10 

going to keep me on. 11 

Q And so other than yourself while you were working there, 12 

did you notice any other temporary employees that worked there 13 

for a longer period than three weeks?  14 

A Not to my knowledge or not that I can recall. 15 

Q When you were first hired were you informed about what 16 

your job duties would be? 17 

A Yes, I was just to follow instructions and work along the 18 

other guys. 19 

Q Who gave you those instructions? 20 

A Caleb. 21 

Q Do you know Caleb’s last name? 22 

A I can’t recall. 23 

Q Were you told who you were to report to? 24 

A Yes, I was to report to -– ultimately it was John and then 25 
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Caleb also. 1 

Q Who told you that? 2 

A Caleb told me that. 3 

Q Were you told anything about –- I guess you said John 4 

Gilfillan introduced himself and described his position.  Did 5 

you get any other information about Mr. Gilfillan’s position 6 

and authority at Squires Lumber? 7 

A No, I did not. 8 

Q What did you observe Mr. Gilfillan doing throughout a 9 

typical workday? 10 

A Most of the time he was in the office.  He would 11 

occasionally come around and talk with us, just ask us how we 12 

were doing, what we were working on, and operated the forklift 13 

sometimes. 14 

Q Did you ever work with an individual named Mauricio?  15 

A I met him only once, never worked alongside of him like 16 

hands-on work, but he was at the location. 17 

Q On how many occasions? 18 

A I only met him one time. 19 

Q How long did he remain at Squires, that you observed? 20 

A I can’t recall, but I know it was less than a week. 21 

Q Were you told anything about Caleb’s position and 22 

authority? 23 

A Just that he was a foreman and that I was to report to him 24 

for the work schedule for the day for what I would be doing. 25 
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Q Who told you that? 1 

A Caleb. 2 

Q Do you recall Mr. Gilfillan saying anything about Caleb’s 3 

position or authority? 4 

A Just that I had to report to him, you know, if I was going 5 

to be late.  I called both of them just out of professionalism, 6 

but I was to call Caleb and let him know, and things of that 7 

nature. 8 

Q What did you observe Caleb doing throughout the typical 9 

workday? 10 

A For the first few weeks I was there, Caleb worked 11 

alongside me working on columns, hands-on.  Oftentimes went 12 

around checking on the work stations, the other employees, 13 

seeing what they were working on and how they were doing in 14 

their progress. 15 

Q Were there various shifts at Squires Lumber while you were 16 

working there? 17 

A No, sir. 18 

Q What was the shift? 19 

A 7:00 to 3:30. 20 

Q And that’s -- 21 

A Yeah, 7:00 to 3:30. 22 

Q 7:00 a.m. to 3:30 p.m.? 23 

A Yes, sir. 24 

Q Were there –- did you have meal and rest breaks? 25 
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A Yes, we did. 1 

Q How many? 2 

A We had one meal break and two ten-minute breaks throughout 3 

the day. 4 

Q And did all the employees take these meal and rest breaks 5 

at the same time? 6 

A Yes, we did. 7 

Q How did you know when it was time to take a break? 8 

A Caleb would generally shout or, you know, yell that it was 9 

break time or do the horn on the forklift. 10 

Q You were describing some other things -– some of the 11 

things that you observed Caleb doing throughout the day.  Do 12 

you recall anything else that he did? 13 

MR. ARMSTRONG:  Objection, leading.  Okay. 14 

JUDGE CRACRAFT:  You withdraw that?  Thank you. 15 

THE WITNESS:  What was that, sir? 16 

Q BY MR. PETERSON:  I kind of interrupted you as you were 17 

talking about or describing what you observed Caleb doing 18 

throughout the day.  And I was asking if you recalled any other 19 

observations. 20 

A No, he worked alongside of me, like I said when I first 21 

got there, and later when we had more employees he was more 22 

just going around and checking up on people, he operated the 23 

forklift also.  He would be in the office sometimes doing 24 

paperwork or whatever he did in the office.  But he would be in 25 
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the office. 1 

Q Any idea of how much time he spent in the office on each 2 

day? 3 

A Not that I recall.  I didn’t really keep track of that. 4 

Q Fair enough.  Did other employees have access to the 5 

office? 6 

A Yes, we all had access.  The door was always closed 7 

because it was air-conditioned, but we’d just knock and go in 8 

if we needed things. 9 

Q Did you ever spend time working in the office yourself? 10 

A No, sir.  Just going in and grabbing things, that would be 11 

it. 12 

Q Who have you observed doing actual work in the office? 13 

A Just John and Caleb. 14 

Q Did you have access to keys while working at Squires 15 

Lumber? 16 

A No, I did not. 17 

Q Did you know who did have access to keys? 18 

A I know Caleb and John both had keys. 19 

Q Did you continue reporting to Caleb throughout your 20 

employment at Shires? 21 

A Yes, I did. 22 

Q Do you recall John Gilfillan ever saying anything about 23 

Caleb’s position or authority changing? 24 

A No, I did not. 25 



 

ΛVTranz 
www.avtranz.com · (800) 257-0885 

129 

Q Do you recall Caleb ever saying anything about Caleb’s 1 

position and authority changing? 2 

A Yes. 3 

Q How many times? 4 

A Just once before I left there. 5 

Q How close was this to the time when you left? 6 

A This was the day of me leaving. 7 

Q What did Caleb say about his position and authority 8 

changing? 9 

A I asked him about being hired and he had said that he 10 

wasn’t able to hire or fire any longer; that he had had that 11 

ability before, but they had taken that away from him. 12 

MR. ARMSTRONG:  Objection, strike on the basis of hearsay. 13 

JUDGE CRACRAFT:  I’ll allow it to remain on the record to 14 

show it was said but not to prove the truth of the matter. 15 

MR. ARMSTRONG:  Thank you. 16 

MR. PETERSON:  Your Honor, maybe you heard this.  Caleb 17 

Alvarez is alleged as a supervisor or an agent as well, and as 18 

such his statements are an exception to the hearsay rules and 19 

admission by a -- 20 

JUDGE CRACRAFT:  But maybe I remember it wrong; I thought 21 

that was denied.  Was it admitted? 22 

MR. PETERSON:  No, it’s been denied, that’s correct.  But 23 

as far as I mean that’s our -- 24 

JUDGE CRACRAFT:  That’s your position that if you prove 25 
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that he is an agent or supervisor, then it is non-hearsay and I 1 

agree. 2 

MR. PETERSON:  Okay.  Thank you, Your Honor. 3 

Q BY MR. PETERSON:  And you kind of alluded to this earlier 4 

but you -– I guess you said —- correct me if I’m wrong, but did 5 

you remain a temporary employee throughout your employment? 6 

A Yes, I did. 7 

Q Did you have any discussions with any —- Caleb or John 8 

about transitioning from temporary to a regular employee? 9 

A Yes, I did. 10 

Q Who told you what? 11 

A Both John and Caleb at separate occasions told me that 12 

they had liked the work I did.  This was about approximately a 13 

month into working at Squires.  And they told me they liked the 14 

work that I did and they wanted to keep me.  They explained 15 

that I had a three-month contract with workers.com, but they 16 

would have me quit workers.com and hire me full time.   17 

Q Do you recall about how many conversations you had along 18 

those lines with Mr. Gilfillan? 19 

A Just –- I can’t recall. 20 

Q More than one? 21 

A More than one, yes. 22 

Q More than ten? 23 

A No, not more than ten. 24 

Q Any estimate in between? 25 
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A I’d say maybe four to five. 1 

Q Do you recall where those conversations took place? 2 

A Sometimes at the work station I was at.  He’d come, like I 3 

said, he’d come around and see how we were doing and he would 4 

mention how good of a worker I was and that he wanted to hire 5 

me full time.  And I can’t recall at any other location 6 

exactly. 7 

Q Do you recall what was –- was it just you and him on each 8 

of those occasions? 9 

A Yes. 10 

Q And the same with Caleb, about how many times do you 11 

recall having a discussion with Caleb about transitioning? 12 

A I’d say a little less than John, about two, three times. 13 

Q And do you recall where those conversations took place? 14 

A No, not exactly. 15 

Q Do recall whether anyone else was present when Caleb 16 

talked to you about transitioning to full time? 17 

A No, I can’t recall. 18 

Q Can you walk us through your typical workday at Squires? 19 

A Yes.  We’d show up at 7:00 and clock in, and we’d all be 20 

in a circle, the temp agents, full time, everyone, Caleb, and 21 

we’d do our morning stretches for about five to ten minutes a 22 

day.  And Caleb would break us off and divvy up the work the 23 

day, you know, you two here, you two here, and so on. 24 

Q I think you already described the break times, but was 25 
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there a break area for the employees to take breaks? 1 

A Yes, right outside of the office there was a bench that we 2 

could take our breaks at. 3 

Q Is that bench located inside the warehouse or outside? 4 

A Inside the warehouse, right outside the office. 5 

Q Were there any other locations where you could take a 6 

break or lunch break?  7 

A Anywhere was pretty much open to take lunch breaks.  In 8 

your vehicle and on the premises. 9 

Q Where did you typically take your breaks? 10 

A At the lunch table.  In the beginning it was at my car, 11 

and then towards the end I was always at the lunch table. 12 

Q Did you observe where Mr. Alvarez took his breaks? 13 

A Mr. Alvarez? 14 

Q I’m sorry, Caleb. 15 

A Oh, Caleb was in the office most of the time for the 16 

beginning of me being there.  17 

Q Other than Caleb and John, was anyone else taking breaks 18 

in the office? 19 

A No, just Caleb and John. 20 

Q Did there come a time where Caleb stopped taking breaks in 21 

the office? 22 

A Yes. 23 

Q About when was that? 24 

A A little after the date of the petition. 25 
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Q Did Mr. Gilfillan -– did you hear Mr. Gilfillan say 1 

anything about why that -- 2 

A No, no, I did not. 3 

Q Did Caleb ever tell you anything about why he wasn’t 4 

taking breaks in the office anymore? 5 

A No, he didn’t. 6 

Q Are you familiar with other employees doing work as 7 

Squires Lumber, other than the production employees and Mr. 8 

Gilfillan and -- 9 

A I don’t understand what you mean. 10 

Q Were you aware of any other positions that weren’t doing 11 

the work that you were doing? 12 

A No. 13 

Q Were you aware whether there was a salesman? 14 

A Oh, yes, sorry.  Yes, there was a salesman.  I can’t 15 

recall the name.  Older guy. 16 

Q Did you see where he performed his work? 17 

A When he was in the office or when I seen him in the -– at 18 

the facility, he was always in the office. 19 

Q How frequently would you see him in the facility? 20 

A Maybe once a week, every other week. 21 

Q Was he introduced to you at some point? 22 

A Just my last day of working there. 23 

Q Prior to your last day, did you have any idea of who he 24 

was or what his position was? 25 
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A I knew he was a sales guy and that’s it. 1 

Q I guess how did you know that he was a sales guy? 2 

A My brother works at HG Supply, and that’s where they buy 3 

some of their tools or supplies there, and so my brother had 4 

said that he had met him to me and that he worked for us. 5 

Q So kind of along those lines, any other non-production 6 

employees that you noticed working at Squires? 7 

A There was a truck driver.  He would come –- I don’t know 8 

his name.  I didn’t ever get introduced to him, but I’d seen 9 

him in and out of the lumberyard picking up loads. 10 

Q How frequently would you see him in the lumberyard? 11 

A Sometimes every day, sometimes every couple days. 12 

Q Did you know who that individual was? 13 

A No, I did not. 14 

Q Did you record you time while you were working at Squires? 15 

A Like the hours I worked? 16 

Q Hours worked. 17 

A Yes, we did. 18 

Q Can you describe that process? 19 

A It was a keypad right by the office door and we’d put our 20 

PIN in whenever we clocked in or clocked out, same for 21 

lunchtimes, but not for breaks. 22 

Q Were you required to -– did you review any reports? 23 

A Yes, John would have, like, our hours and we’d just sign a 24 

little paper. 25 
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Q Do you know what happened with -– did you have to record 1 

or share your hours of work with the temporary agency? 2 

A No.  I was supposed to.  There was a paper they’d give out 3 

for you to get your hours written down, but John would always 4 

just email them over to Workers.com for me so I didn’t have to 5 

drive out of my way. 6 

Q How do you know John was doing that? 7 

A Just every time I would call and make sure my hours got 8 

put in and Workers would confirm that they got the email from 9 

John. 10 

Q Did you have any conversations with John about emailing 11 

the hours? 12 

A Just the first week I was there he let me know that he 13 

would handle it and send it in and I wouldn’t have to fill out 14 

that form every week. 15 

Q Where did you paychecks come from? 16 

A It came from Workers.com. 17 

Q Did you ever receive an employee handbook while working at 18 

Squires? 19 

A No, I did not. 20 

Q Did you ever receive any other written rules or 21 

expectations from Squires Lumber? 22 

A Just the initial safety rules on the -– on the tools we 23 

used. 24 

Q Was the –- you described the keypad system for 25 
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timekeeping.  Was that there when you started working at 1 

Squires? 2 

A Yes, it was. 3 

Q Did it remain there until you stopped working? 4 

A Yes, it did. 5 

Q Are you aware of any union activity taking place at 6 

Squires Lumber? 7 

A Yes, I’m aware. 8 

Q About when did you first become aware of union activity 9 

taking place at Squires Lumber? 10 

A It was, I’m terrible with dates, but the beginning of 11 

September I showed up one day for work and I had noticed some 12 

of the guys wearing union shirts, the three full-time employees 13 

were wearing union shirts and I had seen the representative, I 14 

believe, I didn’t get to meet them.  15 

Q And were those three employees Bobby, Francisco and Louie? 16 

A Yes, sir. 17 

Q What were they wearing? 18 

A It was red shirts.  I can’t recall exactly but something 19 

about striking and the local union. 20 

Q And how do you know that there were union representatives 21 

there as well? 22 

A From later on speaking with Francisco and Bobby. 23 

Q Did you see other individuals, other than those three in 24 

the morning when you arrived? 25 
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A I can’t recall how many, but it was -– from later talking 1 

with Francisco and Bobby they were union workers, and I didn’t 2 

meet them or anything.  I just seen them pulling off in the 3 

truck. 4 

Q Were they driving together, did you notice? 5 

A Yes. 6 

Q Do you recall what date the two individuals that weren’t 7 

the direct employees, do you recall what they were wearing? 8 

A No. 9 

Q Do you recall hearing any managers or other officials from 10 

Squires talking about unions? 11 

A Yes, I do. 12 

Q About how many occasions? 13 

A It was two different occasions. 14 

Q When was the first occasion? 15 

A The first occasion was about somewhere between a week 16 

after the petition John called me into his office to talk about 17 

unions. 18 

Q That’s John Gilfillan? 19 

A Yes. 20 

Q And was anyone else in the office? 21 

A No one else was in the office with us. 22 

Q How did the meeting begin? 23 

A John just said it was informal, and he wanted to talk 24 

about unions and the company’s standpoint on unions. 25 
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Q To the best you can, what do you recall him saying? 1 

A He talked about how unions weren’t for this company; he 2 

talked about his experience with unions before and that he 3 

didn’t like them; he said that -– just told me a little 4 

information about the unions; said that they can lie to you and 5 

say things that weren’t true, and he said we shouldn’t sign 6 

anything if the union guys came out to talk to us because they 7 

could be lying to us. 8 

Q Did you respond at all during that conversation? 9 

A Just little nods here and there, okay, yes. 10 

Q About how long did the meeting last? 11 

A I can’t recall now, but I want to say about 15, 20 12 

minutes. 13 

Q Do you know whether other workers were called in to 14 

meetings with John? 15 

A Yes, I individually saw the other temp agents go into the 16 

office with John. 17 

Q On that same day? 18 

A Yes. 19 

Q You weren’t in there and didn’t hear what was said though. 20 

A No, I was not in their meetings. 21 

Q Did you have any conversations with the other temporary 22 

workers about what was said in those meetings? 23 

A No, I just asked if John -- I remember asking one of the 24 

temporaries, I can’t remember, if they had talked about the 25 
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unions too and he said yes and we went back to our work. 1 

Q You don’t recall who that individual was? 2 

A I can’t remember now, no. 3 

Q Did you have any conversations with the direct employees 4 

about the meeting with Mr. Gilfillan? 5 

A No, I did not. 6 

Q When was the next time you heard a manager or official 7 

from Squires talk about unions? 8 

A The next time was about a week later.  All the temp agents 9 

got pulled in to the office. 10 

Q Who pulled them into the office? 11 

A Ricardo, and he was introduced to me as a representative 12 

of Squires. 13 

Q Who introduced Ricardo? 14 

A Himself, just – I can’t remember how it went down, but we 15 

all were told to go to the office and he introduced himself 16 

when we got in there. 17 

Q And who else was in the office? 18 

A Just Ricardo and the temp agents and Mauricio. 19 

Q About how many temporary employees were in the office, 20 

would you say? 21 

A About eight of us, around there. 22 

Q Do you remember the names of any of the others? 23 

A Ryan. 24 

Q If you know the last name, say it.  And if you don’t, 25 
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we’ll assume you don’t know the last name. 1 

A Okay.  Ryan, Milton, Cleveland, myself.  I can’t recall 2 

any more names. 3 

Q How did that meeting begin? 4 

A Ricardo introduced himself as just a representative of 5 

Squires.  He began to read papers and he told us it was just 6 

Google printouts of information on the union.  He spoke about  7 

-– he just read off the list of things he had printed out and 8 

talked about how unions were bad and they can lie to us without 9 

repercussion and things of that nature. 10 

Q About how long did that meeting last? 11 

A About a half an hour or so. 12 

Q Do you recall whether employees were asking questions? 13 

A Yes.  At the end of Ricardo’s speech, he left it like an 14 

open forum for people to ask and get their questions answered. 15 

Q Do you recall any of those questions? 16 

A I can’t recall anyone else’s.  I know I asked a question. 17 

Q What did you ask? 18 

A I asked about the -– the hiring process. 19 

Q What did you ask? 20 

A Oh, I just asked them are we still allowed to get hired, 21 

you know, after or are we still allowed to get hired and he 22 

said it would be a two-year waiting period.  We’d stay a temp 23 

agent a two-year waiting period. 24 

Q Did you respond? 25 
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A No, I did not. 1 

Q Do you recall any other discussion about unions that -– 2 

anything else Ricardo said about unions? 3 

A Yes, he spoke about the three employees, full-time 4 

employees that they had signed a petition to bring the union in 5 

and just that the –- he said the company wasn’t for unions and 6 

he said those three employees didn’t have a leg to stand on.  7 

Kind of set me back.  And said they, sorry, I’m all tongue-8 

tied.  He said they would get rid of them, if they had to.  And 9 

just talked more about unions, how they can lie and he just 10 

went on and on about Google facts on unions. 11 

Q Did that remark stand out in your mind? 12 

A Yes, it did, very bold. 13 

Q Why so? 14 

A It just seemed immoral to me that he would say that to 15 

other employees.  It kind of set me back like, you know, wow.  16 

Indisposable (sic) is the word for – that I would think of.  17 

It’s like you never really think about that when you’re working 18 

at a company how indisposable you are, but just hearing that 19 

from an employer or from a representative was kind of 20 

upsetting. 21 

Q Anything else you recall about that meeting? 22 

A That’s all I can recall. 23 

Q Did you have any conversations with the direct employees 24 

about that meeting? 25 
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A No, we were –- I never really spoke it, just no one really 1 

asked.  2 

Q Any other examples you can recall where the manager or 3 

representative of Squires spoke about the union? 4 

A Not that I can recall, no. 5 

Q Do you know who Chris and Kyle Paxson are? 6 

A No, I do not. 7 

Q So it’s safe to say you didn’t attend any meetings at 8 

which they spoke? 9 

A No, I did not. 10 

Q Prior to –- and so you recall that you saw the union 11 

representatives and the three employees in the union shirts and 12 

that was in early September, was it? 13 

A Yes. 14 

Q And about close in time was that to your last date of 15 

employment? 16 

A About three weeks. 17 

Q So prior to that occasion, I guess, did you learn what had 18 

taken place on that occasion from that three workers that were 19 

with the union reps? 20 

A Yes. 21 

MR. ARMSTRONG:  Objection, calls for hearsay, unless he 22 

observed it. 23 

MR. PETERSON:  Not going to use it for the truth of the 24 

matter asserted. 25 



 

ΛVTranz 
www.avtranz.com · (800) 257-0885 

143 

JUDGE CRACRAFT:  Well, he’s already referred to the 1 

petition, he presented it at least one time, but I’ll let him 2 

answer that yes, he did find out. 3 

THE WITNESS:  What was the question again?  Sorry. 4 

Q BY MR. PETERSON:  Did you find out what had happened on 5 

that date? 6 

A Yes, I did. 7 

Q How did you learn what had happened? 8 

A Talking at lunch later that day to the three employees or 9 

the two employees that were there. 10 

Q Which two employees were those? 11 

A Bobby and Francisco. 12 

Q What did they tell you had taken place? 13 

A Just that they were trying to better themselves and so 14 

they petitioned with the union. 15 

Q So prior to that day were you required to wear a hard hat 16 

while working at Squires? 17 

A Yes, during work hours. 18 

Q Did the times when you were required to wear a hard hat 19 

ever change? 20 

A Yes, normally at break time -– before that time at break 21 

time you were allowed to –- as soon as break time hit, everyone 22 

would take off their hard hats and their PPE and set it right 23 

where they’re working and go off, and after the petition John 24 

announced one break time that we had to keep our hard hats and 25 
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everything on during lunch and breaks, unless we were sitting 1 

at the break table or in our car. 2 

JUDGE CRACRAFT:  And what is PB (sic)?  3 

THE WITNESS:  Personal protective equipment.  4 

JUDGE CRACRAFT:  Oh, thank you.   5 

Q BY MR. PETERSON:  And I believe that's PPE, is that?  6 

A Yes.  7 

Q And I guess can you describe what the PPE included? 8 

A That would entail earplugs, safety glasses and hard hat.  9 

At that job, that was what we wore. Sometimes dust masks.  10 

Q And so prior to the petition, the day the petition, did 11 

you typically remove your PPE as soon as break was announced? 12 

A Yes.  As soon as it -- as soon as break hit, I'd take 13 

everything off, because sometimes it's irritating.  It's a 14 

relief; you get hot in that hardhat.   15 

Q And same, prior to the day of the petition did you observe 16 

other workers doing the same? 17 

A Yeah, the same.  We would all -- everyone would just 18 

pretty much drop everything where they are.  We'd get off and 19 

hurry up to break.  20 

Q And what would you do with the equipment during your 21 

break?  22 

A I'd just set it right where I was working so when I came 23 

back I can put it back on. 24 

Q And is that what you observed the other workers doing as 25 
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well?  1 

A Yes, sir. 2 

Q Did John say why he was -- why they were making that 3 

change? 4 

A It was not stated why they made that change.  5 

Q Do you recall him saying anything about consequences for 6 

not adhering to that requirement? 7 

A Yes.  He said if we didn't have our PPE during breaks that 8 

we had to -- or we would get a safety violation.  He'd write us 9 

up for a safety violation.   10 

Q Prior to the day of the petition -- you understand what 11 

I'm talking about when I'm referring to the day of the 12 

petition? 13 

A Yes, I do. 14 

Q Did you have access to hand washing facilities?  15 

A Yes.  It was hand washing facilities outside and we'd also 16 

use the inside restroom to wash our hands. 17 

Q And did you ever hear a manager or a supervisor say 18 

anything about your access to the office sink before the 19 

petition? 20 

A Before the petition, no I never -- it was never stated 21 

anything about it. 22 

Q And had you used the office sink prior to?  23 

A Yes, I had. 24 

Q With what frequency?  25 



 

ΛVTranz 
www.avtranz.com · (800) 257-0885 

146 

A Maybe a few times a week at lunch time.  1 

Q And how about after the petition was filed, did you ever 2 

hear a manager or supervisor say anything about access to hand 3 

washing facilities?  4 

A Yes.  I recall a temp agent asking Caleb if he could go 5 

wash his hands in the hot water in the bathroom and Caleb said 6 

he wasn't allowed to let him in anymore.  7 

Q And --  8 

A So I never asked. 9 

Q And about when was that in relation to the petition day?  10 

A Maybe a few days after.  11 

Q Where did you overhear this conversation?  12 

A It was right near the office door where the lunch table 13 

is. 14 

Q Was it near a break time? 15 

A It was at lunch.  16 

Q At lunch.  Did you ever observe any employees other than 17 

John or Caleb using the office sink after the petition was 18 

filed? 19 

A No, I did not. 20 

Q Prior to the -- and I guess we've had some testimony about 21 

Squires being enclosed by a chain-link fence, do you -- is that 22 

your observation as well?  23 

A Yes.  There was a chain-link fence all the way around the 24 

property.  25 
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Q And then we've heard testimony about there being a gate 1 

that opens, you know, that in order to gain access to the 2 

facility?  3 

A Yes, there was a gate at the main entrance and it was 4 

always open until the day of the petition. 5 

Q What happened -- so it used to be open throughout the work 6 

day? 7 

A Yes. 8 

Q And then when did that change? 9 

A The day of the petition. 10 

Q Did you -- was there -- did you hear any announcement 11 

about the gate being closed? 12 

A It was just to remain closed.  They stated, I think it was 13 

at lunch that day, that the gate had to stay closed and if we 14 

wanted to leave at lunch time, we'd get out of our cars and 15 

open it and then get out and reclose it.   16 

Q And you said they said that, who is they? 17 

A John.  18 

Q And do you recall where that conversation took place? 19 

A I can't recall exactly where.  I know it was in the 20 

warehouse.   21 

Q Were other employees around? 22 

A Yes, everyone was around.  23 

Q Do you recall them saying why?  24 

A No. 25 
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Q Prior to the petition day, was the door to the office kept 1 

locked or unlocked during the work day? 2 

A It was unlocked during the work day. 3 

Q And did that every change?  4 

A Yes, the day of the petition, it was always locked.  I 5 

remember because I often worked with power tools and I had to 6 

get drill bits and they were always kept in the office and I 7 

remember that I'd knock and open up.  And I knocked that day 8 

and it was locked and I had to wait for Caleb to come unlock 9 

it. 10 

Q Why did you stop working at Squires? 11 

A Towards the last week or two of my employment there, I 12 

noticed a temp agency -- temp agents were coming and going and 13 

they were getting fired and let go and I didn't want to wait 14 

around to get fired. 15 

Q What happened on your last day of work?  16 

A I went in to John's office about 2 o'clock to speak with 17 

him.  I'd let him know the same thing.  I told him I couldn't 18 

wait to get fired, temp agents are coming and going and I 19 

didn't have the financial stability to just get let go one day 20 

so I had already found a job and I was going to take that 21 

starting Monday. 22 

Q And did he respond? 23 

A Yes.  He offered me a full time position at Squires Lumber 24 

Company that day.  He asked me to stay and that he would hire 25 
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me right then and there.  And I told him no.  He asked later or 1 

right after if I'd be willing to come back and work for them 2 

after everything got settled.  And I told him it was a 3 

possibility and gave him my phone number. 4 

Q Did he specify what he was talking about when he said 5 

everything got settled? 6 

A No.  I assumed the union, but --  7 

Q Did you have any conversations with Caleb on your last 8 

day? 9 

A Yes.  Right after speaking with John, I went out back to 10 

work to finish out the day and I went over and I spoke with 11 

Caleb to let him know that it was going to be my last day also. 12 

Q And what did he say, if anything? 13 

A He apologized that I had to go.  He said he wished he 14 

could have hired me.  That's when he told me that his hiring 15 

and firing power was taken away, that he was no longer allowed 16 

to just hire people he had liked.  17 

MR. PETERSON:  No further questions, Your Honor.  18 

JUDGE CRACRAFT:  Mr. Gauger?  19 

MR. GAUGER:  I don't have any questions.  20 

JUDGE CRACRAFT:  Cross-examination?  21 

MR. ARMSTRONG:  I'd move for the disclosure of any Jencks 22 

statements.   23 

MR. PETERSON:  Let the record reflect that I am tendering 24 

to Respondent's counsel a four and a half page affidavit signed 25 
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by Mr. Phillips.  1 

JUDGE CRACRAFT:  Thank you.  And Mr. Phillips, we're going 2 

to take a break now and when you come back, you'll have cross-3 

examination by Mr. Armstrong.  But during this break, feel free 4 

to move around, but you cannot discuss your testimony with 5 

anyone. 6 

THE WITNESS:  Yes, ma'am.   7 

JUDGE CRACRAFT:  We'll be off the record.  8 

(Off the record at 2:46 p.m.) 9 

JUDGE CRACRAFT:  Cross-examination.  10 

MR. ARMSTRONG:  Thank you, Your Honor.  11 

CROSS-EXAMINATION 12 

Q BY MR. ARMSTRONG:  Mr. Phillips, good afternoon.  13 

A Good afternoon, sir. 14 

Q My name is Dwight Armstrong and I'm an attorney.  I 15 

represent Squires Lumber Company.  And as the Judge indicated 16 

I'm going to be asking you some questions.  This is called 17 

cross-examination and if you have any confusion about what I'm 18 

trying to ask, feel free to let me know and I'll try to 19 

rephrase the question.  Fair enough?  20 

A Okay, thank you sir. 21 

Q Okay.  I just wanted to first of all clarify some dates.  22 

I think you said you thought you were employed at Squires 23 

Lumber on a temporary basis from sometime in July to sometime 24 

in September? 25 
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A Yes, sir, that's what I recall.  I'm awful with dates.  1 

Q It actually -- yeah, I wrote down that you said, "I'm 2 

terrible with dates" and now you just said, "I'm awful with 3 

dates."  Isn't it true that you started work at Squires through 4 

a temporary agency on August 11, 2015, but do you have any 5 

reason to doubt that date? 6 

A No.  It could have been. 7 

Q All right.  And you were really there about four or five 8 

weeks, correct?  9 

A Like I said I'm terrible with time frames, but it sounds 10 

accurate, July -- I thought I started in July. 11 

Q Does August 11, 2015 to September 15, 2015 ring a bell?  12 

Does that sound about right?  13 

A Again, it could be, yes. 14 

Q Okay.  So let's mark -- you mentioned the word petition --  15 

A Yes.  16 

Q -- you remember that?  17 

A Yes. 18 

Q So in your mind can you pinpoint that as a date in your 19 

mind?  I'm not asking for the date, but use that as a 20 

benchmark, okay.  21 

A Okay.  22 

Q So were you employed -- did your employment start a couple 23 

weeks before that date and end a couple weeks after that date?  24 

A Like I said, I can't -- after definitely.  I can't recall 25 



 

ΛVTranz 
www.avtranz.com · (800) 257-0885 

152 

how long I worked there before.  I jumped around a lot of jobs 1 

and just came back from the Navy so it was all the relevance of 2 

time wasn't there. 3 

Q Okay.  So I'm going to take you at your word that you're 4 

terrible with dates and we'll move forward.  Your current job 5 

you said you were a carpenter's apprentice with Allied Framers.  6 

Did the Carpenters Union help you get that job? 7 

A No. 8 

Q And you mentioned a guy named Francisco Martinez who 9 

worked for Squires Lumber Company?  10 

A Yes. 11 

Q Correct?  When you were working at Squires as a temporary 12 

employee, did you know that he was actually employed by the 13 

Carpenters Union? 14 

A No, I did not. 15 

Q He never told you that?  16 

A I found out about a week ago.  17 

Q Okay.  So throughout the four or five weeks you worked at 18 

Squires Lumber Company and you saw Mr. Martinez there wearing a 19 

red shirt that said union on it, he never disclosed to you that 20 

he actually worked for the union?  21 

A No, he did not. 22 

Q Okay.  And did you notice him driving a nice Ford F150 23 

truck?  24 

MR. PETERSON:  Objection.  Relevance.  25 
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JUDGE CRACRAFT:  What is the relevance?  1 

MR. ARMSTRONG:  It goes to the bias and credibility of Mr. 2 

Martinez.  3 

JUDGE CRACRAFT:  Well, but whether this witness knew who 4 

owned the truck, what is the relevance of that? 5 

MR. ARMSTRONG:  Well, I think the relevance goes to 6 

statements that were made by Mr. Martinez to this witness and 7 

how they were interpreted.  8 

JUDGE CRACRAFT:  We don't even know that Mr. Martinez made 9 

a statement to him, unless --  10 

MR. ARMSTRONG:  Well, I think he --  11 

JUDGE CRACRAFT:  -- you want to get into what he told him.  12 

MR. ARMSTRONG:  Well, I think that there was testimony 13 

about a conversation, but let me move on.  Okay.  14 

Q BY MR. ARMSTRONG:  So it's clear though that you never 15 

knew until a week ago --  16 

A Yes. 17 

Q -- that Mr. Martinez was employed by the union?  When you 18 

were working at Squires Lumber through Workers.com, you were 19 

actually paid by Workers.com, right?  20 

A Yes.  21 

Q But you worked the exact same hours as what I'll call the 22 

direct hires of Squires Lumber Company, right?  23 

A Direct hires meaning?  24 

Q Meaning Francisco and Bobby, and Louie at that time?  25 
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A Yes, sir the same hours.  1 

Q So you worked exactly the same hours, correct? 2 

A Yes, sir.  3 

Q You had the exact same break times?  4 

A Yes, sir. 5 

Q You worked right alongside them?  6 

A Yes, sir. 7 

Q Sometimes in teams or paired up with one of them?  8 

A Yes, sir. 9 

Q And doing the exact same job duties that they did, 10 

correct? 11 

A Yes, sir. 12 

Q So there was lots of interaction and communication between 13 

you and the three direct employees throughout the work day?  14 

A Yes. 15 

Q And as far as you could tell, that was the same with 16 

respect to all of the temporary employees?  17 

A Yes.  18 

Q They were treated no differently at the company than were 19 

the regular employees, correct?  20 

A Yes.  21 

MR. PETERSON:  Objection, calls for speculation.   22 

JUDGE CRACRAFT:  It'll go to the weight to be given that 23 

testimony.  24 

MR. PETERSON:  Okay.  25 
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Q BY MR. ARMSTRONG:  I think I heard you testify that you 1 

thought it was only one to three weeks that the typical time 2 

period was one to three weeks before a temporary employee was 3 

hired by Squires as a Squires employee.  Was that your 4 

testimony? 5 

A No, sir. 6 

Q Okay.  Did you know how long the typical waiting period 7 

was between someone that was hired as a temporary and got 8 

transferred into a regular employee of Squires?  9 

A No, I don't know. 10 

Q Did you know that Francisco and Bobby and Louie all had 11 

been temporary employees before they were hired by Squires?  12 

MR. GAUGER:  Objection.  States fact not in evidence and 13 

is in fact contrary to the undisputed evidence.  14 

MR. ARMSTRONG:  No, I don't think so.  15 

JUDGE CRACRAFT:  If you want to ask him if he knew whether 16 

each of them started as a temp, is that what you want to know?  17 

MR. ARMSTRONG:  Yes.  18 

JUDGE CRACRAFT:  I'll allow you to ask if he knew that.  19 

It won't establish whether they in fact did or not.  It will 20 

establish his knowledge of it.  21 

MR. ARMSTRONG:  Okay.  22 

Q BY MR. ARMSTRONG:  Did you know whether Louie was first 23 

hired as a temporary employee before he worked for Squires?  24 

A I'm not sure.  25 
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Q And Francisco, you're not sure?  1 

A I'm not sure. 2 

Q And Bobby you're not sure?  3 

A No, sir.  4 

Q Okay.  I wrote down that you testified that Caleb Alvarez, 5 

"Worked alongside you," and was, "Hands-on."  Do you remember 6 

that testimony?  7 

A Yes, I do.  8 

Q So during the four or five weeks that you worked at 9 

Squires, you were able to observe what Caleb Alvarez did during 10 

the work day?  11 

A Just my first few weeks there, he worked hands on with me. 12 

Q Okay.  And did t change? 13 

A Yes it did. 14 

Q And so he didn't work hand-on with you for the last couple 15 

weeks? 16 

A No, he did not. 17 

Q What did you see him doing during the last couple weeks 18 

that you worked there?  19 

A As I stated, he walked around and he checked on people, 20 

made sure they were doing work, showed people how to do things, 21 

operate a forklift.  22 

Q And I think you used the word foreman when you were 23 

referring to him.  Is that right? 24 

A Yes. 25 
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Q You never heard him called the word supervisor, did you?  1 

A I can't recall. 2 

Q And you never heard him called the word manager, did you? 3 

A I can't recall. 4 

Q And when you decided that you were going to leave the 5 

company and quit because you had gotten job, you first went to 6 

John Gilfillan to tell him that, right?  7 

A Yes, I did. 8 

Q You didn't first go to Mr. Alvarez? 9 

A No, I did not. 10 

Q Okay.  During the four or five week period that you worked 11 

as a temporary employee at Squires Lumber Company, did you ever 12 

observe Caleb Alvarez issue any discipline to any of the 13 

employees?  14 

A Not that I can recall, no. 15 

Q Okay.  Did you ever observe Mr. Alvarez give any warnings 16 

to any of the employees?  17 

A Not that I recall, no.  18 

Q Okay.  During the four or five weeks that you worked as a 19 

temporary employee at Squires Lumber Company did you ever see 20 

Mr. Caleb Alvarez interviewing any employees for hiring?  21 

A No, I did not. 22 

Q Did Mr. Caleb Alvarez ever give you any kind of a 23 

performance evaluation? 24 

A Other than verbal, no. 25 
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Q Okay.  And would you agree with me that during the bulk of 1 

the work day when you were able to observe what Mr. Caleb 2 

Alvarez was doing, he was actually physically working at the 3 

plant, either driving a forklift, working on panels, inspecting 4 

product, that kind of thing?  5 

MR. GAUGER:  Objection.  That's not what he testified to.  6 

MR. ARMSTRONG:  This is cross-examination.  7 

JUDGE CRACRAFT:  I don't remember anything about 8 

inspecting, but were you able to observe him throughout the 9 

day?  10 

THE WITNESS:  Yes, if I wasn't focused on my work.  I  11 

mean --  12 

Q BY MR. ARMSTRONG:  Well, would you agree with me that for 13 

the majority of the work day, Mr. Caleb Alvarez was in the same 14 

work location as you and the other temporary and other regular 15 

employees? 16 

A For the majority of the work day he was in the warehouse 17 

and not the office. 18 

Q Okay.  Thank you.  I think you mentioned that at break 19 

times, Caleb Alvarez at times would either yell it was break 20 

time or he'd put a horn on or something like that to let 21 

everybody know it was time for the break, right?  22 

A Yes. 23 

Q During the four or five weeks that you worked there, did 24 

you ever notice that Caleb Alvarez altered or changed the time 25 
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of the meal period or the break time? 1 

A It was the same throughout the time I was there. 2 

Q Okay, so all he did was to let people know it was time?  3 

A Yes.  4 

Q Okay.  Did Mr. Caleb Alvarez work the same hours that you 5 

did when you were there? 6 

A He was always -- yes he was always there before and after 7 

though. 8 

Q Did he punch in and out where you were?  9 

A I --  10 

Q Or you never saw that? 11 

A I never saw that.  I can't recall.   12 

Q Okay.  Speaking of punching in and out, I think you had 13 

mentioned that there was a -- some sort of a time clock where 14 

you would put in a pin number.  Is that right?  15 

A Yes, sir. 16 

Q And you'd do that at the beginning of the day, out at 17 

lunch time, back in after lunch and out at the end of the day? 18 

A Yes, sir, that's correct.  19 

Q Did you ever have any difficulty in doing that?  20 

A No, sir.  21 

Q Okay.  So it never -- the machine never malfunctioned when 22 

you tried to do that?  23 

A Not to my knowledge, no. 24 

Q Did you ever see it malfunction with respect to anybody 25 
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else who was trying to punch in or out? 1 

A No, sir. 2 

Q You mentioned passing that you would observe that on 3 

different days or weeks there would be different numbers of 4 

temporary employees working at Squires.  Do you remember that?  5 

A Yes. 6 

Q Okay.  And you don't have any basis for knowing why there 7 

were different numbers on different days, do you?  8 

A No.  9 

Q Okay.  You mentioned that you would often take lunch 10 

inside the warehouse at what was called the break table?  11 

A Yes. 12 

Q And that's over near where the time clock was?  13 

A Yes. 14 

Q Okay.  And employees, both temporary and regular employees 15 

were free to go to their own vehicles and eat there, right? 16 

A Yes. 17 

Q In fact, they were free to go anywhere to eat, right?  18 

A Yes. 19 

Q So they could go outside in the grass? 20 

A There was no grass, but yes. 21 

Q Wasn't there grass behind the building?  22 

A I actually never went behind the building, so --  23 

Q You never went back there.  I think we talked about 24 

Francisco and Louie and Bobby wearing, I think red shirts that 25 
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said something about the union on them?  1 

A Yes. 2 

Q During the four or five weeks that you were there, did 3 

they wear those shirts every day? 4 

A Yes they -- after the petition they did.   5 

Q Did you ever hear John Gilfillan or anyone else give any 6 

of those three employees grief or a hard time about doing that?  7 

MR. PETERSON:  Objection.  Relevance.  8 

JUDGE CRACRAFT:  What is the relevance?  9 

MR. ARMSTRONG:  Well the relevance goes to, to contest the 10 

General Counsel's theory that everything that the company did 11 

was anti-union and retaliatory. I'm trying to show that 12 

everything that the company did was the opposite.  It allowed 13 

people to wear t-shirts, it allowed people to picket.  It 14 

allowed people.  I mean, that's the point of it, Your Honor.  15 

JUDGE CRACRAFT:  I'll allow you to ask this question, but 16 

it won't be entitled to much weight.  This employee didn't see 17 

everything that everyone did.  So if he overheard such a thing 18 

you can ask it, but I'm not going to give it a great deal of 19 

weight.  20 

MR. ARMSTRONG:  Yeah and obviously I'm only asking for a 21 

four or five week period of time.  22 

MR. PETERSON:  And, Your Honor, just for the record we're 23 

not asserting that absolutely everything the Employer did 24 

evidenced an anti-union motive.  25 
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JUDGE CRACRAFT:  And you've never asserted that they bad-1 

mouthed the shirts or required people to take the shirts off, 2 

so but I'll let the Employer ask this question.  So do you 3 

remember the question?  4 

THE WITNESS:  No, I'm sorry.   5 

Q BY MR. ARMSTRONG:  So as best as I can remember it at this 6 

point, the question was, did you ever hear John Gilfillan or 7 

anyone else from the company give any of the three employees 8 

that wore the red shirts grief or a hard time for doing that? 9 

A No, I never overheard. 10 

Q I assume that during the meeting that you testified to 11 

about where someone named Ricardo spoke and someone named 12 

Mauricio was there, I assume that you didn't take any 13 

handwritten notes or document what was said at that meeting? 14 

A No, I did not. 15 

Q Okay so this is all from your memory?  16 

A Yes, sir. 17 

Q Throughout the four or five week period that you worked at 18 

the company as a temporary employee, there was always soap and 19 

water to wash your hands, correct?  20 

A Yes. 21 

Q And that was located by the portable potty, right? 22 

A Yes, it was. 23 

Q And it was a portable sink where you had a foot pedal on 24 

it and you pressed the pedal and water would come out? 25 
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A Yes, sir. 1 

Q Clean water? 2 

A Yes, sir. 3 

Q And there'd be soap there and you could wash your hands, 4 

correct? 5 

A Yes, sir. 6 

Q All right.  You mentioned that you had a one-on-one 7 

meeting with John Gilfillan which you talked about the union? 8 

A Yes. 9 

Q And you used the term, in his office.  And I want to be 10 

clear kind of where this meeting was.  So as you would enter 11 

the -- there's an area outside of John's own separate office, 12 

right? 13 

A Yes. 14 

Q Where you said you would go to get a drill bit, for 15 

example?  16 

A Yes. 17 

Q Okay.  And you were never denied the ability to get a 18 

drill bit, were you? 19 

A No. 20 

Q Okay. And every time you wanted to go into that area to 21 

get a drill bit or something else, you were allowed access into 22 

there, right? 23 

A Yes, with it being opened.  24 

Q Yeah, you had to knock on the door, but it would be opened 25 
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every time for you, right? 1 

A Yes. 2 

Q Okay and so on this occasion when you talked to John 3 

Gilfillan one-on-one, where exactly was that meeting held?  4 

A In his specific office. 5 

Q Okay.  6 

A So you walk in that section of the building where it's air 7 

conditioned and there would be that open area with a bathroom 8 

and his specific office.  9 

Q Okay.  10 

A So it was in there. 11 

Q Got it.  With respect to the gate that -- the chain-link 12 

fence gate that was at the entrance and exit to the Squires 13 

Lumber Company, again you never had trouble getting out or in, 14 

but after the gate was closed, you'd have to get out of your 15 

vehicle, open it up, drive through and close it back up, right?  16 

A Yes, sir. 17 

Q You never had to unlock it or anything? 18 

A No, sir. 19 

Q You never saw it locked, right? 20 

A No, sir. 21 

Q Okay.  Meaning the answer is yes, right?   22 

A Or yes.  23 

Q That was a double negative.   24 

A Yes. 25 
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Q You never observed it being locked, correct? 1 

A Yes. 2 

Q Yes.  Okay.   3 

A Sorry. 4 

Q No, you're doing fine.  You never saw John Gilfillan e-5 

mail any time sheets to the workers.com, did you? 6 

A Not directly. 7 

Q And you don't know -- do you really know whether he did 8 

that or do you -- could it be somebody else that did that?  9 

A He told me he was e-mailing them to workers.com. 10 

Q Okay.   11 

MR. ARMSTRONG:  I have no further questions, Your Honor.  12 

And I'm handing the confidential witness affidavit back to 13 

counsel for the General Counsel.  14 

MR. PETERSON:  Thank you, counsel.  15 

JUDGE CRACRAFT:  Redirect?  16 

MR. PETERSON:  A few questions, Your Honor.   17 

REDIRECT EXAMINATION 18 

Q BY MR. PETERSON:  Respondent's counsel asked you about 19 

your awareness of how long it took about to transition from 20 

temporary to regular employee.  Do you recall those questions?  21 

A Yes, I do. 22 

Q Did you have an understanding from Workers.com how long it 23 

would take?  24 

MR. ARMSTRONG:  Objection.  Calls for hearsay.  25 
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JUDGE CRACRAFT:  At this point it's whether it's a yes or 1 

no.   2 

MR. ARMSTRONG:  Okay.  3 

THE WITNESS:  I'm sorry.  4 

Q BY MR. PETERSON:  Yeah, did Workers.com inform you how 5 

long or how long your assignment was? 6 

A Yes, it did. 7 

Q And what did they tell you?  8 

MR. ARMSTRONG:  Objection.  Hearsay.  9 

JUDGE CRACRAFT:  And are you offering it to show what was 10 

said or to prove the truth of the matter?  11 

MR. PETERSON:  Just that it was said, that it's a report 12 

and this witness' understanding.  13 

JUDGE CRACRAFT:  Okay.  I'll allow the question. 14 

THE WITNESS:  Yes.  They told me I had a three-month 15 

contract with them and then it was up to Squires Lumber Company 16 

to hire me or. 17 

Q BY MR. PETERSON:  And you, Respondent's counsel asked you 18 

about performance evaluations given by Caleb.  And you said 19 

something like other than verbal, no.  Do you recall that 20 

testimony? 21 

A Yes, I do. 22 

Q Were there verbal evaluations from Caleb? 23 

A I take them as verbal evaluations just him coming up and 24 

saying hey, you're doing a good job, you're producing, I like 25 
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your attitude and the way you're working, keep moving forward. 1 

Q Did he ever have any criticisms for your work? 2 

A No. 3 

Q Have you ever, do you recall ever having to work through a 4 

break or pushing a break back to do an assignment? 5 

A Not while I worked there, no. 6 

Q And you said you didn't take any notes about the meeting 7 

with Ricardo? 8 

A No, I did not. 9 

Q Did you get his last name? 10 

A I can't recall, no. 11 

Q Can you describe what he looked like? 12 

A He was a Hispanic man, wore a nice suit.  That's all I can 13 

remember. 14 

Q Any estimate how old he was? 15 

A No. 16 

Q Okay.  And you, so you've never heard Caleb referred to as 17 

a supervisor or a manager? 18 

A No. 19 

Q When you overheard, you overheard him tell a temporary 20 

worker that he couldn't wash his hands anymore and you stopped 21 

seeking to wash your hands -- 22 

A Yes. 23 

Q -- in the office. 24 

A I never asked after that. 25 
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Q Why did you stop doing that? 1 

A I figured if he wouldn't let him, he wouldn't let me. 2 

Q Did you believe he had the authority to speak on behalf of 3 

the company? 4 

MR. ARMSTRONG:  Objection.  State of mind.  It's not 5 

relevant. 6 

JUDGE CRACRAFT:  I'm going to sustain that. 7 

MR. PETERSON:  No further questions. 8 

JUDGE CRACRAFT:  For the Union? 9 

MR. GAUGER:  I do have a question. 10 

REDIRECT EXAMINATION 11 

Q BY MR. GAUGER:  Was Ricardo's last name Pasalagua?  Does 12 

that sound familiar? 13 

A I can't remember. 14 

Q You don't remember.  Okay.  Good enough. 15 

MR. GAUGER:  That's all I have. 16 

JUDGE CRACRAFT:  Recross -- 17 

MR. ARMSTRONG:  Nothing further, Your Honor. 18 

JUDGE CRACRAFT:  Thank you very much.   19 

THE WITNESS:  Thank you, ma'am. 20 

JUDGE CRACRAFT:  You are excused.  You still may not 21 

discuss your testimony until this trial is over. 22 

THE WITNESS:  Yes, ma'am. 23 

JUDGE CRACRAFT:  Thank you. 24 

THE WITNESS:  Do I -- 25 
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JUDGE CRACRAFT:  Yeah, we'll be off the record. 1 

(Off the record at 3:25 p.m.) 2 

MR. PETERSON:  Thank you, Your Honor. 3 

In off-the-record discussions and correspondence related 4 

to the subpoena, the Respondent informed the General Counsel 5 

that it wishes to either stipulate to the Agency status of 6 

Ricardo Pasalagua and/or amend its complaint.  So I will turn 7 

it over to Respondent's counsel to decide how to handle that. 8 

MR. ARMSTRONG:  Okay.  General Counsel is correct.  The 9 

Respondent stipulates that Mr. Ricardo Pasalagua was a Labor 10 

consultant and in acting as such, he's deemed to be an agent of 11 

the Respondent for such purposes. 12 

JUDGE CRACRAFT:  So we will amend the answer to paragraph 13 

5(d) to admit that Ricardo Pasalagua, I believe in your 14 

subpoena document you said he's an independent third-party 15 

consultant? 16 

MR. ARMSTRONG:  Correct. 17 

JUDGE CRACRAFT:  And that you would admit that he was an 18 

agent of Respondent within the meaning of Section 213 of the 19 

Act. 20 

MR. ARMSTRONG:  Correct. 21 

JUDGE CRACRAFT:  Thank you.  The amendment of the answer 22 

is accepted.   23 

And Mr. Pasalagua's name is spelled P-A-S-A-L-A-G-U-A. 24 

MR. ARMSTRONG:  Correct. 25 
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JUDGE CRACRAFT:  Thank you. 1 

You may call your next witness. 2 

MR. PETERSON:  Thank you, Your Honor. 3 

General Counsel calls Bobby Saephan. 4 

JUDGE CRACRAFT:  Thank you. 5 

And before you sit down, I'm going to ask you to raise 6 

your right hand. 7 

Whereupon, 8 

BOBBY SAEPHAN 9 

having been duly sworn, was called as a witness herein and was 10 

examined and testified as follows: 11 

THE WITNESS:  Yes. 12 

JUDGE CRACRAFT:  Have a seat there. 13 

And state your name for the record. 14 

THE WITNESS:  Bobby Saephan. 15 

JUDGE CRACRAFT:  Could you spell both your first and last 16 

name. 17 

THE WITNESS:  Yeah.  It's B-O-B-B-Y.  Last name S-A-E-P-H-18 

A-N. 19 

JUDGE CRACRAFT:  And before you begin questioning, do you 20 

want some water?  Would you like a cup of water? 21 

THE WITNESS:  Yeah, please. 22 

JUDGE CRACRAFT:  I'll get that.  You can go ahead and 23 

start your questioning. 24 

MR. PETERSON:  Okay. 25 
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DIRECT EXAMINATION 1 

Q BY MR. PETERSON:  Good afternoon, Mr. Saephan.  As you 2 

know, I'm Matt Peterson.  I'm counsel for the General Counsel.  3 

I'm going to be asking you some questions as well as the other 4 

attorneys here and perhaps Judge Cracraft, as well. 5 

A Okay. 6 

Q I just want you to listen carefully, answer truthfully and 7 

if you don't understand a question, let us know and we can ask 8 

it in a different way. 9 

A Okay. 10 

Q Are you currently employed? 11 

A Yes. 12 

Q And by whom are you employed? 13 

A Local 180 Carpenter's Union. 14 

Q For how long have you been employed by Local 180 15 

Carpenter's Union? 16 

A Since the 19th of October 2015. 17 

Q What positions have you held with Local 180. 18 

A Hand biller. 19 

Q And what do you do as a hand biller? 20 

A We hand out bills for projects, upcoming projects. 21 

Q Are you familiar with Squires Lumber? 22 

A Yes. 23 

Q How so? 24 

A I used to work there. 25 
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Q Over what time period did you work at Squires Lumber? 1 

A The beginning of the period, it was April 21st of 2015.  2 

That's when I started there. 3 

Q And when did you stop working at Squires Lumber? 4 

A October 20th. 5 

Q Of what year? 6 

A 2015. 7 

Q And how were you first hired to work at Squires? 8 

A I was hired there through Workers.com, a temp agency. 9 

Q And how did you come to work at Squires through 10 

Workers.com? 11 

A Workers.com found my resume on-line and they called me in 12 

for an interview.  I spoke to them, did the drug screening 13 

there and then they sent me off to Squires.  They said they had 14 

a job. 15 

Q And by "they," I guess you're referring to Workers.com at 16 

this point? 17 

A Yes. 18 

Q And what happened when you, after you were sent to 19 

Squires? 20 

A They told me to report to the site manager, John 21 

Gilfillan.  I got to the site and met with John Gilfillan.  He 22 

basically gave me some papers to fill out and sat me on a table 23 

and also to sign safety sheets for all the equipments. 24 

Q About how many people were working at Squires when you 25 



 

ΛVTranz 
www.avtranz.com · (800) 257-0885 

173 

were first hired? 1 

A When I was first hired, about five to six people. 2 

Q And were they doing -- what position were you hired into 3 

at Squires? 4 

A Millworker. 5 

Q Did anyone tell you what your job duties would be? 6 

A Not necessarily.  They just sent me off with one of the 7 

guys that were there already and they just told him to train 8 

me. 9 

Q And when you say "they," it'd be helpful if you identify 10 

who you're, who's doing the speaking. 11 

A Mauricio.  He was actually in charge of what was going on 12 

at that time.  And he's the one that supervise us. 13 

Q And who told you to talk to Mauricio? 14 

A John Gilfillan. 15 

Q Did he tell you what Mauricio's position was? 16 

A Not at that time.  I mean I just assumed that he was the 17 

one in charge because John sent me to him. 18 

Q Did Mauricio tell you anything about your job duties? 19 

A No. 20 

Q What happened when you reported to Mauricio? 21 

A He told me to go with one of the workers, can't remember 22 

his name.  But he basically, he just told me exactly what to do 23 

because we were doing the same thing he was doing the day 24 

before. 25 
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Q And you're talking about Mauricio was telling you this or 1 

the worker -- 2 

A Yeah, Mauricio told me to go with one of the guys and work 3 

with them and they're going to train me. 4 

Q And do you remember who you trained with? 5 

A Not necessarily. 6 

Q What were you told about John Gilfillan's position and 7 

authority and by whom? 8 

A I was told he was just the site manager. 9 

Q Who told you that? 10 

A One of the co-workers there. 11 

Q What did you observe Mr. Gilfillan doing throughout the 12 

workday? 13 

A During that time, he was mostly in the office. 14 

Q Could you see what he was doing in the office? 15 

A No. 16 

Q Is there windows in -- 17 

A There's windows but I don't pay much attention to what 18 

he's doing when I'm on the job. 19 

Q We've heard testimony about the office having kind of a 20 

open area and then a separate office where -- 21 

A Yeah. 22 

Q -- John actually does his work. 23 

A It has a little open area inside the office area and then 24 

there's his office right there on the side of it.  And then 25 
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there's also a bathroom attached to the whole area right there. 1 

Q Are there windows looking into -- 2 

A Looking in and out?  Yes. 3 

Q Both Gilfillan's office and the open area next to 4 

Gilfillan's office?  Like is there a window that you can -- 5 

A Oh, yes, yes, yes. 6 

Q There's windows from the outside looking into both -- 7 

A Yes. 8 

Q -- sections of the main office? 9 

A Yes. 10 

Q And what did you observe Mauricio doing throughout the 11 

workday? 12 

A At that time he was injured.  He was walking around on 13 

crutches.  So he would just tell us to go with this person or 14 

that person and go work with them and they'll train us.  And 15 

he, most of the time he sat down because of his injury. 16 

Q Did Mauricio remain working at Squires throughout your 17 

employment there? 18 

A No.  I think after a week after I came in, he left because 19 

of his injury to, back down to Colton.  And they sent up Caleb 20 

to be the foreman. 21 

Q And were you introduced to Caleb at that time? 22 

A Yes. 23 

Q And by whom? 24 

A By Mauricio. 25 
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Q And what did Mauricio say about Caleb? 1 

A He basically said that this is the guy that's going to be 2 

in charge when he's gone. 3 

Q And I forget whether you already mentioned it but do you 4 

know Caleb's last name? 5 

A I think it's Alvarez. 6 

Q And what about Mauricio?  Do you know Mauricio's last 7 

name? 8 

A No. 9 

Q Did Caleb say anything about his position or authority 10 

when he arrived about a week -- 11 

A You mean at that time? 12 

Q -- after you started?  Yes, at that time. 13 

A At that time, all I know was that he was in charge.  He 14 

didn't say what his position was or anything so I just assumed 15 

that basically everything would go through him. 16 

MR. ARMSTRONG:  Objection.  Motion to strike.  17 

Nonresponsive. 18 

JUDGE CRACRAFT:  The part about what the witness assumed 19 

will be disregarded. 20 

Q BY MR. PETERSON:  When Caleb first arrived, did John 21 

Gilfillan say anything about his arrival? 22 

A No. 23 

Q And from that point forward, did Mauricio return? 24 

A He returned a couple months later. 25 
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Q A couple weeks later? 1 

A A couple months later. 2 

Q A couple months later? 3 

A Uh-huh. 4 

Q For how long did he, did Mauricio return? 5 

A I would say a month or two and then Caleb comes back 6 

again. 7 

Q So during that month or two when Mauricio returned what 8 

happened with Caleb? 9 

A He went back to Colton. 10 

Q And how do you know that? 11 

A He told us right before he left. 12 

Q And when Mauricio returned, did he do anything differently 13 

from the prior, you know, the first week when you had been 14 

working with him? 15 

A The only thing he did differently was he came by because 16 

now he could actually walk so he'd come by to each station and 17 

sees what we're doing, see if we're doing everything correctly. 18 

Q Did he ever comment on your work? 19 

A No. 20 

Q And then, I guess, then did Mauricio remain in charge 21 

after, from that point forward throughout your employment? 22 

A No. 23 

Q What happened or when did he -- I guess you said he left 24 

after another two months? 25 
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A Yeah. 1 

Q What happened at the end of that two-month period when 2 

Mauricio -- 3 

A When he left, Caleb came back and Caleb told me that 4 

basically he's here for good, that he got offered the position 5 

to stay up here as the supervisor and foreman. 6 

Q And did he say the term "supervisor"? 7 

A Yes. 8 

Q Did Mauricio make any announcements when he departed that 9 

second time -- 10 

A I can't recall. 11 

Q -- about where he was going or why he was going? 12 

A I couldn't recall. 13 

Q And then after Caleb returned the second time, did Caleb 14 

remain in charge through the rest of your employment? 15 

A That part, he was in charge and then there was an 16 

announcement of a demotion. 17 

Q Who made an announcement of the demotion? 18 

A John Gilfillan. 19 

Q And do you recall about when this occurred? 20 

A I can't recall when it occurred but it occurred right 21 

before I got let go. 22 

Q About how close in time to when you got let go? 23 

A I'd say a month. 24 

Q I'm sorry? 25 
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A I'll say a month. 1 

Q About a month.  So I think you said you were let go on 2 

October 20th.  So this would've been mid-September? 3 

A Yes. 4 

Q Where were you when you heard Gilfillan say -- 5 

A We were actually having a meeting.  And right after the 6 

meeting, John Gilfillan announced that he is demoted and now 7 

he's just a lead worker. 8 

Q Do you recall anything else he said about the demotion? 9 

A No. 10 

Q Did Caleb react during that meeting? 11 

A I mean the only thing he said was basically does he want 12 

the keys to the office right now because John was asking for 13 

the keys. 14 

Q And did John respond when Caleb asked about the keys? 15 

A He said yes. 16 

Q And what happened next? 17 

A Caleb said he would call Mauricio first. 18 

Q And I should've asked.  Where was this meeting? 19 

A It was at the break table. 20 

Q Was it during a break? 21 

A I can't recall. 22 

Q Who was present? 23 

A Basically all the workers. 24 

Q Was that regular and temporary -- 25 
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A Uh-huh. 1 

Q -- employees both? 2 

A That's correct. 3 

Q What happened next? 4 

A We went back to work. 5 

Q Did you ever hear anything about what happened with the 6 

keys? 7 

A Yes.  Caleb said that eventually he gave the key to John. 8 

Q You didn't witness this take place? 9 

A No, I didn't witness this.  He just said it. 10 

Q Did you have any discussions with Caleb about the 11 

demotion? 12 

A I just asked him like why would they demote you.  He 13 

didn't say nothing.  He says I don't know, so. 14 

Q Did, after that, did you ever hear Mr. Gilfillan say 15 

anything about Caleb's position? 16 

A Yes.  Shortly after the demotion and after Caleb called 17 

Mauricio, he basically came back to our stations and said that 18 

Caleb still has his position.  And we didn't know what he was 19 

referring to when he said that. 20 

Q And "he" is -- 21 

A John. 22 

Q -- John Gilfillan? 23 

A John Gilfillan. 24 

Q He didn't give any details about what he meant by Caleb 25 
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still has his position? 1 

A No. 2 

Q And was this during, while you were working? 3 

A Yeah, while we were working.  He just stopped us real 4 

quick and just made that quick announcement and then walked 5 

away. 6 

Q So I guess, not having been there, does he make the 7 

announcement so everybody in the warehouse can hear it at the 8 

same time? 9 

A No.  He went to each station. 10 

Q Okay.  Did you remain at a temporary employment or a 11 

temporary employee throughout your employment at Squires? 12 

A No. 13 

Q And when did that change? 14 

A That changed around August 12th. 15 

Q Had you had prior discussions with Gilfillan or Caleb 16 

about transitioning from temporary to regular? 17 

A Yes, both of them. 18 

Q How many discussions did you have with Gilfillan about 19 

transitioning from -- 20 

A Well, Gilfillan comes by my station every now and then and 21 

he keeps telling me, you know, we're going to bring you on 22 

soon, soon, soon as you finish your hours with the temp agency. 23 

Q And was anyone else around for these discussions? 24 

A Yes.  Jordan or Louie. 25 
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Q I'm sorry.  Who? 1 

A Jordan or Louie. 2 

Q And who's Jordan and who's Louie? 3 

A That's co-workers, as well. 4 

Q Do you know whether they were regular or full-time 5 

employee or regular or direct employees or temporary employees? 6 

A They were also temps at that time. 7 

Q Were you aware of whether there were any other direct 8 

employees at the time you were brought on? 9 

A Can you rephrase that? 10 

Q Yeah, I should.  I guess I said, so you were talking about 11 

discussions with Gilfillan -- 12 

A Uh-huh. 13 

Q -- about becoming a direct hire or coming on full time; is 14 

that how you characterize it? 15 

A Yes. 16 

Q And were you, in fact, hired on as a direct employee? 17 

A Yes. 18 

Q And when was that? 19 

A On August 12th. 20 

Q And, again, prior to that you mentioned Caleb had also, 21 

you had some conversations with Caleb about coming on full time 22 

prior to August 12th? 23 

A Yes. 24 

Q About how many? 25 
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A Give or take like three or four times. 1 

Q And where did these conversations take place? 2 

A Usually at the station where I was working and sometimes 3 

he will be working with me. 4 

Q And what did he say? 5 

A He said we're going to bring you on soon and then we're 6 

going to bring you on on this date and was explaining to me why 7 

it was that day which was the beginning of the pay period. 8 

Q So which day did he say he was going to be bringing you 9 

on? 10 

A On the 12th. 11 

Q And, I guess, what else did he say about why that date was 12 

chosen? 13 

A It was chosen because that was the beginning of the pay 14 

period. 15 

Q And was any else around when you had this conversation 16 

with Caleb? 17 

A No. 18 

Q Did anything change about your wages and benefits when you 19 

were hired directly by Squires on August 12th? 20 

A The pay was changed from -- 21 

Q And what did the pay change? 22 

A From 12 to $13. 23 

Q Had you been told anything about the wage that you were 24 

going to receive prior to that? 25 
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A Prior to that, yes. 1 

Q Who told you what wage you could expect? 2 

A John Gilfillan said this time and time over again, not 3 

just to me but to other temp employees, that we would probably 4 

going to be looking at somewhere around $15 an hour. 5 

Q And then who told you that you were going to be getting 6 

$13 an hour when you were hired? 7 

A John Gilfillan. 8 

Q Can you describe that process, what happened on the day 9 

you were hired directly by Squires? 10 

A Yes.  I was on the verge of leaving for the day, clocking 11 

out, and Caleb brought me into the office.  And basically it 12 

was Caleb and John Gilfillan inside the office.  They sat me 13 

down in his office, shut the door and basically gave me the 14 

packet, the hiring packet, so.  And then explained to me that I 15 

was getting paid $13 an hour. 16 

Q Who did the talking during this meeting? 17 

A John Gilfillan. 18 

Q And what was Caleb doing while you guys were having the 19 

discussion? 20 

A He was standing on the side of him and also, I mean he was 21 

explaining the same thing that John was explaining. 22 

Q So did Caleb make comments or not during that meeting? 23 

A Yes, but I can't recall the comments he made.  I mean it 24 

was all about the $13 an hour and bringing me on. 25 
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Q Did you have any questions about the wages they were 1 

offering you? 2 

A I did but I didn't want to say anything about it.  I just 3 

took it as it is.  It is a job, so. 4 

Q What did you observe Caleb doing throughout the workday? 5 

A Throughout the workday he gives everybody assignment and 6 

sends them to each station and he does the special orders which 7 

is the customized orders. 8 

Q And how do you know he does specialized custom orders? 9 

A Because those are a lot harder to do and a lot of temps 10 

are not trained for that. 11 

Q Did your work, can you describe your work before you 12 

became hired directly by Squires?  Describe a typical workday. 13 

A A typical workday is making concrete panels, 14 

prefabricating, sometimes special customized projects with 15 

Caleb or Francisco. 16 

Q Did your work change after you became directly employed by 17 

Squires? 18 

A I would say a little. 19 

Q And how so? 20 

A Because I became the one that trains everybody.  Not just 21 

me but the employees that have been there for a while.  We go 22 

through a lot of temps so we have to train every single one of 23 

them. 24 

Q And I guess you've already kind of described what 25 



 

ΛVTranz 
www.avtranz.com · (800) 257-0885 

186 

Gilfillan said about Caleb's position, demotion.  And then that 1 

he's back at his regular position.  Any other conversations you 2 

recall or any other statements you heard Gilfillan make about 3 

Caleb's position or authority? 4 

A Not since that day. 5 

Q What about Caleb, himself?  Did you ever hear Caleb say 6 

anything about his position and authority at Squires? 7 

A I mean working at the station with me, sometimes he says 8 

well, I lost my position. 9 

Q Do you recall any more detail that he -- 10 

A No, he didn't give any detail. 11 

Q Did he give any detail about what, do you recall anything 12 

about his duties or authority? 13 

A He says his hiring and firing rights have been taken.  He 14 

can't do any of that anymore.  And he can't say who he wants to 15 

keep and who he doesn't want to keep.  That was the only 16 

comment he made about that. 17 

Q Had he told you before that he had that type of authority? 18 

A That one, I would say I couldn't recall. 19 

Q Okay.  And about when did that conversation take place? 20 

A After the demotion. 21 

Q After the demotion? 22 

A Uh-huh. 23 

Q And just so it's all on the record in the same place.  24 

When did that demotion take place in relation to your last day 25 
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of work? 1 

A I'd say a month. 2 

Q Did you ever receive an employee handbook when you were 3 

working at Squires? 4 

A Yes, when I got hired. 5 

Q And is that when you got hired on as a temp or a direct 6 

employee? 7 

A Direct employee. 8 

MR. PETERSON:  I'm marking for identification General 9 

Counsel's Exhibit 11, a document entitled "Employee Handbook, 10 

Squires Lumber, Revised 3/23/2009." 11 

(General Counsel Exhibit Number 11 Marked for Identification) 12 

Q BY MR. PETERSON:  Give you a chance to look that over and 13 

let me know when you're done. 14 

A Okay. 15 

Q Have you had a chance to look at that? 16 

A Yes. 17 

Q And do you recognize what it is? 18 

A Yes.  It's the employee handbook. 19 

Q And is that the employee handbook that you received when 20 

you were hired on in August of 2015? 21 

A Yes. 22 

MR. PETERSON:  Move for the admission of General Counsel's 23 

11. 24 

MR. ARMSTRONG:  No objection. 25 
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MR. GAUGER:  None here. 1 

JUDGE CRACRAFT:  General Counsel's Exhibit 11 is admitted. 2 

(General Counsel Exhibit Number 11 Received into Evidence) 3 

Q BY MR. PETERSON:  Did you record your time when you were 4 

working at Squires? 5 

A It was recorded by the time clock. 6 

Q And was the time clock there from the day you first 7 

started as a temporary employee? 8 

A No.  It got there around the time when I got hired on, 9 

they put that up. 10 

Q Do you remember if it was before or after you got hired 11 

on? 12 

A It was right before I got hired on because a couple of 13 

other guys got hired on first. 14 

Q And when you say, "A couple of other guys got hired on 15 

first," who are you referring to? 16 

A Francisco and Louie. 17 

Q And who are Francisco and Louie? 18 

A They're co-workers. 19 

Q And had they been working, were they already working at 20 

Squires when you started as a temp? 21 

A Louie was.  Francisco came around, I would say, June or 22 

July. 23 

Q And how do you know that they were already direct hires 24 

from Squires? 25 
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A Well, that's what I was told. 1 

Q Who told you that? 2 

A John Gilfillan. 3 

Q When did he tell you that? 4 

A It was right before I got hired. 5 

Q In that same meeting? 6 

A No, it wasn't in the meeting.  He comes by our station 7 

every now and then. 8 

Q How did that come up? 9 

A Well, he said I already brought Francisco on; you're 10 

coming up soon. 11 

Q And what about, you mentioned Louie, as well, at some 12 

point? 13 

A At some point.  Well, Louie.  He told me himself that he 14 

was hired on. 15 

Q So you heard from John Gilfillan that Francisco had been 16 

hired on. 17 

A Uh-huh. 18 

Q And then from Louie that Louie had been hired on. 19 

A Yes. 20 

Q And they were both, that was before you had -- 21 

A Before I got on. 22 

Q -- been brought on full time? 23 

A Yes. 24 

Q How did you record your hours before the time clock? 25 
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A We used to write on a sheet. 1 

Q And can you describe, where was the sheet? 2 

A Basically the sheet was from Workers.com because we were 3 

working as temps at that time so basically we would record our 4 

time every day.  Whoever that was supervising us, whether it be 5 

Caleb or Mauricio, they would be the ones that gives us the 6 

sheets at the end of the day and then we have to sign off 7 

basically what time we came in, what time we took lunch and 8 

what time we left. 9 

Q And how did that change when the time clock arrived? 10 

A When the time clock arrived, basically we had to enter our 11 

last four of Social before, basically to clock in, clock out 12 

for lunch, clock back in from lunch and clock out to leave. 13 

Q Did you observe whether Caleb also used the time clock? 14 

A I never noticed that. 15 

Q Did you ever notice where Caleb was when you guys were 16 

clocking in and clocking out? 17 

A He was usually by the time clock basically to make sure we 18 

clocked in. 19 

Q And was that for all -- 20 

A I wouldn't say all the times. 21 

Q All breaks? 22 

A Sometime we'll clock in before he comes out of the office 23 

because usually his daily routine is to go into the office, put 24 

his stuff down which is his lunch and stuff and then comes out.  25 
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Then we do the stretches. 1 

Q And do you recall noticing Caleb clocking in or clocking 2 

out at any point? 3 

A No. 4 

Q Was Caleb typically at the, was he already at work when 5 

you arrived or did it vary? 6 

A It varies.  Sometime I come before him.  Well, I would say 7 

most of the time I come before him.  Sometime he comes there at 8 

the same time.  Sometime I'm after him.  So it kind of varies. 9 

Q And how often would you see him standing near the time 10 

clock when you guys were clocking in or clocking out? 11 

A I would say it's on and off.  Like I said, sometimes he's 12 

in the office when we come in and clock in but by 7:00, we're 13 

supposed to be right there, by there, already clocked in and 14 

ready to stretch. 15 

Q Did you have to clock in and out for any breaks? 16 

A Just lunch. 17 

Q What did you observe Caleb doing when you clocked in and 18 

out for lunch break? 19 

A I mean he would tell us it's break time, it's lunch time 20 

basically and then he goes by the time clock and make sure we 21 

clock out. 22 

Q And so he's watching you guys clock out.  And you never 23 

observed him actually clocking out, himself? 24 

A No. 25 
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Q Did you have any errors, person with the time clock? 1 

A Can you rephrase that? 2 

Q Like were you ever told there was an error with you 3 

punching in or punching out? 4 

A No. 5 

Q So as I understand your testimony, when you were hired, it 6 

is your understanding that you were the third direct hire? 7 

A Yes. 8 

Q Are you aware of the number of direct hires changing after 9 

that, before your termination? 10 

A Yes.  There was a period of time when they changed the 11 

hiring process. 12 

Q What do you mean by that?  I'm not sure if you understand 13 

my question. 14 

A Yeah.  I don't think I understood it. 15 

Q Were there, did the three of you continue to be direct 16 

employees throughout your employment? 17 

A Yes. 18 

Q Was Louie still working at Squires when you were, when you 19 

stopped working? 20 

A No. 21 

Q When did Louie stop working? 22 

A I can't recall when. 23 

Q In relation to your last day. 24 

A I'll say about a month. 25 
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Q And do you know why he stopped working at Squires? 1 

A He was sick.  That's all I know from that. 2 

Q Okay.  So you're not sure.  He wasn't working anymore by 3 

the time you were let go. 4 

A Yeah. 5 

Q Are you aware of any other direct hires being hired 6 

between the time you were hired directly until your last day? 7 

A Yes.  There was one. 8 

Q And who was that? 9 

A Jonathan Van Leuwen (phonetic). 10 

Q How do you know he was converted to a, or yeah.  How do 11 

you know that? 12 

A Well, basically, he didn't have to tell me that he was 13 

hired.  Everybody that gets hired on has a packet.  It's in 14 

this specific folder.  Everybody got that same packet.  I just 15 

saw him walking outside with the packet. 16 

Q And do you recall about when that was in relation to your 17 

last day at Squires? 18 

A I can't recall. 19 

Q Was it before or after, was it longer than a month? 20 

A I would say it's in-between that month. 21 

Q So within the month of your last day is when you saw -- 22 

what was the employee's name? 23 

A Jonathan Van Leuwen. 24 

Q Do you know how to spell his name? 25 
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A No, I don't. 1 

Q And the reason you think he was a direct hire is because 2 

you saw him with the same packet -- 3 

A Uh-huh. 4 

Q -- of information that you received? 5 

A That's what new hires get, the packet. 6 

Q Did Gilfillan or Caleb tell you anything about his 7 

employment status? 8 

A No. 9 

Q Had he been working as a temporary employee prior to the 10 

day you saw him with the packet? 11 

A Yes. 12 

Q About how many temporary employees were working on a given 13 

day? 14 

A With us? 15 

Q Yes. 16 

A I would say, it depends on what time period we're talking 17 

about. 18 

Q Why don't you tell me what the different time periods are 19 

in your mind? 20 

A The temporary workers, at a point of time, there was about 21 

almost eight of them there.  I will say six to eight, give or 22 

take, most of the time and then after a while it went down a 23 

little bit like a couple people, like three or four guys, 24 

temps.  But that's not including us as the full-time workers. 25 
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Q Uh-huh.  And was there anything that happened that you're 1 

aware of that caused the reduction in the number of temporary 2 

employees that were working? 3 

MR. ARMSTRONG:  Objection.  Calls for speculation. 4 

JUDGE CRACRAFT:  If there was some situation or occurrence 5 

that you're aware of that you know caused a decrease in 6 

temporary employees, you can testify to it. 7 

THE WITNESS:  Okay. 8 

JUDGE CRACRAFT:  If you do not know, you can say that. 9 

THE WITNESS:  Okay.  You want me to answer that, right? 10 

MR. PETERSON:  If you can. 11 

THE WITNESS:  Okay.  Well, basically after organizing the 12 

union, yes, we seen a decrease. 13 

JUDGE CRACRAFT:  But you don't know if that was related.  14 

You just know it happened right after that. 15 

THE WITNESS:  Exactly. 16 

JUDGE CRACRAFT:  Okay.  I understand. 17 

MR. PETERSON:  And we'll get to the organizing -- 18 

MR. GAUGER:  Very soon. 19 

MR. PETERSON:  Like right now. 20 

Your Honor, the exhibits for the witness is still up on 21 

the witness stand. 22 

THE WITNESS:  This one? 23 

MR. PETERSON:  Yeah.  Okay.  Yeah. 24 

Q BY MR. PETERSON:  I will direct your attention to General 25 



 

ΛVTranz 
www.avtranz.com · (800) 257-0885 

196 

Counsel's Exhibit 3.  1 

JUDGE CRACRAFT:  I think he may only have 11. 2 

THE WITNESS:  I only have 11. 3 

MR. PETERSON:  Okay.  Can we go off the record for a 4 

moment? 5 

JUDGE CRACRAFT:  We'll be off the record. 6 

(Off the record at 4:08 p.m.) 7 

JUDGE CRACRAFT:  We'll be back on the record. 8 

Q BY MR. PETERSON:  And is 3(a) the first page?  Do you have 9 

that in front of you? 10 

A Yes.  Three-A? 11 

Q Yes. 12 

A Yes. 13 

Q Have you had a chance to look at that? 14 

A Yes. 15 

Q Is that your name and signature? 16 

A Yes. 17 

Q What is that document? 18 

A This is the first petition that we served to John 19 

Gilfillan and Squires. 20 

Q Why did you sign that petition? 21 

A We signed this petition to organize union and to be 22 

represented by them to negotiate for better wages, better 23 

benefits and safer work conditions. 24 

Q Where were you when you signed the petition? 25 
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A When I first signed it? 1 

Q Yeah. 2 

A I was at home. 3 

Q And how did you get the petition at your home? 4 

A Francisco. 5 

Q Who's Francisco? 6 

A Co-worker. 7 

Q Is that Francisco Martinez? 8 

A Yes. 9 

Q And when you signed it, it had already been signed by 10 

Francisco and Louie? 11 

A Yes. 12 

Q Do you know what happened with this petition after it was 13 

signed? 14 

A Yes.  After it was signed, we spoke to the Union 15 

representatives and, to organize.  I felt, basically, better to 16 

be represented by them and by their presence. 17 

Q Who are the Union organizers you spoke to at this time? 18 

A Tim Lipscomb.  I think that's his last name, Lipscomb. 19 

Q And what, if anything, did you do with this petition? 20 

A Can you rephrase that? 21 

Q Did you do anything with this petition? 22 

A Yes.  We gave it to John. 23 

Q When was that? 24 

A On September 2nd of 2015. 25 
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Q How did that day begin? 1 

A We met up with Tim and Fidel, Union representatives.  And 2 

we basically put on the Union shirts.  We drove into Squires 3 

Lumber and walked in together with Fidel having a camera and 4 

Tim Lipscomb leading us into the office to inform John that we 5 

are organizing the union. 6 

Q And you weren't here but we watched a video of that. 7 

A Uh-huh. 8 

Q Had you seen the video after it was -- 9 

A No. 10 

Q Directing your attention to General Counsel's 3(b).  It's 11 

the next page.  Yeah, it should be, this should be in the same 12 

set of documents stapled together -- 13 

A Oh. 14 

Q -- but the next page. 15 

A Oh.  Behind it, right? 16 

Q Yeah.  And have you seen that before? 17 

A Yes. 18 

Q Is that your signature? 19 

A Yes. 20 

Q Did you sign it on or about September 8th? 21 

A Yes. 22 

Q Do you recall where you were, the circumstances where you, 23 

in which you signed this document? 24 

A I can't recall where I was at when I signed it but I do 25 
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remember this document. 1 

Q Why did you sign this petition? 2 

A We signed this petition for the fact that we didn't get 3 

the access to the hot and cold water like we were promised at, 4 

you know, when we were, when we served the first petition. 5 

Q Somebody promised you access to hot and cold water? 6 

A Yeah, John Gilfillan.  He said he could do that. 7 

Q And there's, it looks like it also talks about wood dust 8 

and -- 9 

A Yes. 10 

Q Why -- 11 

A The wood dust is from the saws that we have there.  Only 12 

one saw has a backing to it.  The other one don't. 13 

Q What were you hoping to accomplish by signing this 14 

petition? 15 

A A safer work environment. 16 

Q Did you do anything with this petition after you signed 17 

it? 18 

A Yes.  We all, all three of us which is Louie, Francisco 19 

and I walked to John to give him the petition. 20 

Q Were any of the Union representatives with you? 21 

A No.  It was just us. 22 

Q And was it, when was it in relation to the day you signed 23 

it? 24 

A It had to be the next day. 25 
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Q And what time of day did you -- 1 

A In the morning before we started work. 2 

Q And who was with you? 3 

A Louie, Francisco and I. 4 

Q And what happened? 5 

A He basically refused it. 6 

Q Well, yeah.  So get us there.  What did you -- 7 

A We walked up basically to hand him the petition. 8 

Q Where did you walk to? 9 

A The office to hand John Gilfillan the petition.  He 10 

refused it and he shut --   11 

Q What did he say? 12 

A He said he couldn't take it and he shut the door. 13 

Q And what did you do in response? 14 

A We slid it under the door.  There was nothing more we 15 

could do if he didn't want to take it. 16 

Q Turning to the next page, General Counsel's 3(c).  Let me 17 

know when you've had a chance to look at that. 18 

A Okay. 19 

Q And do you recognize that document? 20 

A Yes. 21 

Q And is that your signature? 22 

A Yes. 23 

Q Did you sign it on or about September 11th? 24 

A Yes. 25 
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Q Why did you sign that petition? 1 

A This was for Squires Lumber to give us training on heat 2 

prevention because of the heat and it was over 100 degrees for 3 

a couple weeks and it was getting too hot.  So we felt that we 4 

needed a meeting about heat prevention.  And we were also 5 

working outside, you know, in 106 degree weather with no shade. 6 

Q Did you, personally, do anything with this petition? 7 

A Yes.  We also went there together -- me, Francisco and 8 

Louie -- walked to the office, in front of the office door, to 9 

hand him the petition and, again, he shut the door and we slid 10 

it under the door. 11 

Q What time of day was that? 12 

A In the morning. 13 

Q Before -- 14 

A Right before we clocked in. 15 

Q Do you recall whether anyone had a chance to say anything 16 

to John? 17 

A What was that? 18 

Q Do you recall anyone saying anything to John about the 19 

petition when you attempted to deliver it to him? 20 

A No. 21 

Q And do you recall any response from John other than to 22 

shut the door? 23 

A No.  This time, he shut the door. 24 

Q And what did -- 25 
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A And he shook his head and shut the door. 1 

Q And what did you do? 2 

A We basically just slid it under the door. 3 

Q The next page is General Counsel's 3(d).  Let me know when 4 

you've had a chance to look at that. 5 

A Okay. 6 

Q Do you recognize that document? 7 

A Yes. 8 

Q And is that your signature? 9 

A Yes. 10 

Q Why did you sign this petition? 11 

A I signed this petition because prior to this petition, I 12 

had spoken to John numerous times about the flies and the smell 13 

of the Porta-Potty and the flies around the break table where 14 

we are currently taking breaks and eating at.  That's why we 15 

served this petition. 16 

Q And what were you hoping to accomplish by, with this 17 

petition? 18 

A Basically to, for better and safer work environment 19 

basically. 20 

Q What, if anything, did you do with this petition? 21 

A We also went there again together, me, Francisco, and 22 

Louie to serve a petition to John.  This time he didn't even 23 

open the door and we slid it under there again. 24 

Q BY MR. PETERSON:  Was that before the work day started? 25 
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A Yes, it was always before the work day. 1 

Q Do you know when that was in relation to when you signed 2 

the petition?  3 

A I can't recall if it was the same day or the next day. 4 

Q And I meant to ask you the same question with the prior 5 

page 3-C?  6 

A For that one it would be the same as well.  So it was 7 

either the same date or the day after.  8 

Q Do you recall hearing Gilfillan saying anything about 9 

unions while you were working at Squires?  10 

A He didn't say anything to me about it. 11 

Q Did you have conversations with other workers about what 12 

Gilfillan said about --  13 

A Yes, I have.  14 

Q -- the unions?  15 

A I spoke to --  16 

MR. ARMSTRONG:  Objection.  I'm going to call -- object on 17 

the basis of hearsay.  The yes or no answer was obviously fine, 18 

but now that he's attributing statements to Mr. Gilfillan 19 

through another party, I think we need that party to testify. 20 

JUDGE CRACRAFT:  To some extent, talk among employees 21 

about statements of management are relevant to the Gissel issue 22 

in this case.  So I'm going to allow it only to show it was 23 

said between employees.  It will have to be connected up to Mr. 24 

Gilfillan but I'm going to allow it.  25 
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MR. ARMSTRONG:  Thank you, Your Honor. 1 

Q BY MR. PETERSON:  How many -- about how many occasions did 2 

you talk with coworkers about things that Gilfillan said about 3 

the union?  4 

A A couple occasions. 5 

Q Do you recall the -- when was the first occasion?  6 

A I would say a little bit after the organizing.  I heard 7 

from other employees, they basically told me that John have --  8 

Q And just slow down a second, okay.  9 

A Okay.  10 

Q So we've just got to walk through it bit by bit.  11 

A Okay. 12 

Q So as far as you recall it was sometime after the first 13 

petition?  14 

A Yes. 15 

Q Are you -- do you recall how many days or weeks it was? 16 

A I can't recall.  17 

Q And who did you speak with about what Gilfillan said about 18 

unions the first time?  19 

A The first time Jordan McPherson, he was also a temp 20 

worker.  He said that John basically came up to him -- this was 21 

during break, so he explained to me John came up to him and 22 

said this is a non-union job. 23 

Q And was anyone else around for that conversation? 24 

A It was just me and him, because we usually take breaks 25 
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together. 1 

Q Do you recall was there any -- did you say anything in 2 

response? 3 

A No, I was -- I thought it was funny. 4 

Q And did he say anything else about the circumstances where 5 

John told him that? 6 

A I would say because we organized.   7 

Q Oh, no but did he tell you how -- where he was when John 8 

said that?  9 

A Yes, he was at the chop saw cutting wood at that station. 10 

Q Anything else you recall about that instance?  11 

A What do you mean by that?  12 

Q Did Jordan say anything else that you recall?  13 

A No. 14 

Q About John?  15 

A That was it. 16 

Q Okay and then the next time, when was the next time?  17 

A The next time I spoke with another temp, I can't remember 18 

which one it was, but they also said the same thing. 19 

Q And what was that? 20 

A That this is a non-union job. 21 

Q And any other detail you recall him giving about John 22 

saying this is a non-union job? 23 

A Yes.  He said to one of them that it was a non-union job 24 

and they were going to plan to keep it that way.   25 
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MR. ARMSTRONG:  Again, Your Honor, I just want to renew my 1 

objection.  Now we're talking -- I don't know whether we're 2 

talking about one temporary or two. I've heard one temp and now 3 

we've talked about them or something.  We have no name on this 4 

individual.   5 

JUDGE CRACRAFT:  That's correct and it will get a lot less 6 

weight because of that, but my understanding of your testimony 7 

was that a temp whose name you don't recall told you that the 8 

same statement was made by John, this is a non-union job.  9 

THE WITNESS:  Uh-huh. 10 

JUDGE CRACRAFT:  And then a second temp whose name you 11 

don't recall was told the same thing, this is a non-union job 12 

and we're going to keep it that way?  13 

THE WITNESS:  Yes. 14 

JUDGE CRACRAFT:  So those were two separate occasions?  15 

THE WITNESS:  That's correct.  16 

JUDGE CRACRAFT:  And do you remember where were you when 17 

either of these temps told you that?  18 

THE WITNESS:  Well, most likely it would have been break, 19 

because we don't talk unless it's break. 20 

JUDGE CRACRAFT:  And do you remember when it was?  21 

THE WITNESS:  Like a date, you mean?  I couldn't recall 22 

the date.  23 

JUDGE CRACRAFT:  Okay.   24 

THE WITNESS:  I'm sorry.  25 
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JUDGE CRACRAFT:  I'll let Mr. Peterson continue 1 

questioning you.  2 

JUDGE CRACRAFT:  Okay.  3 

Q BY MR. PETERSON:  Just to clarify the record, I think you 4 

did testify about the name of the first temp that you spoke 5 

with about John saying it was a non-union company? 6 

A Cleveland was one of them.  7 

JUDGE CRACRAFT:  So if I understand correctly, we have a 8 

temp, Jordan McPherson, a temp Cleveland and then a third temp.  9 

Is that right?  10 

THE WITNESS:  That's correct.  11 

JUDGE CRACRAFT:  Thank you.  12 

Q BY MR. PETERSON:  Okay, so I guess now I'm not entirely 13 

clear.  There were three occasions you recall where temps said 14 

basically the same thing --  15 

A Yes. 16 

Q -- that John said this is a non-union company and you 17 

recall that two of them, one was Jordan McPherson --  18 

A One was Jordan McPherson, one was Cleveland.  19 

Q And do you know his last name?  20 

A Cleveland -- I think Cleveland was his last name, I just 21 

couldn't remember his first name.  It was some weird name, 22 

started with a U.  23 

Q And there was a third with a temp that you don't recall 24 

who -- which temp it was?  25 
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A Shane was one.  1 

Q Okay so now you're recalling who --  2 

A Yeah.  3 

Q Okay.  And where were you when Shane told you about --  4 

A On break. 5 

Q -- something that John said?  6 

A On break.  7 

Q And what do you recall Shane saying about --  8 

A I can recall him saying that basically John told him that 9 

this is a non-union job. 10 

Q Okay.  Any other occasions you recall where coworkers said 11 

anything about John? 12 

A Not that I can recall. 13 

Q Have you ever heard any coworkers say anything about a 14 

consultant saying anything about unions?  15 

A Yes. 16 

Q When was that?  17 

A I couldn't recall what time that was.  It was during one 18 

of these petitions.  I'll say if I were -- I'll tell you it was 19 

sometime around September, they had some new temp agencies 20 

bringing temps over, which is Labor Ready, and around that  21 

time --  22 

Q Labor Ready is the name of the temp agency? 23 

A The temp agency, yes.  24 

Q How do you know that? 25 
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A That's what the workers were telling me. 1 

Q Okay.    2 

A The temp workers. 3 

Q Okay.   4 

A And they were taken in one-by-one into the office. 5 

Q How do you know that? 6 

A Well, the guy, Cleveland that I stated earlier, he was one 7 

of them that got brought into the office. 8 

Q And how do you know that?  Did Cleveland tell you this or 9 

did you see Cleveland? 10 

A No, Caleb came to my station, got him, told him to go into 11 

the office.  And basically Cleveland later on told me what 12 

happened. 13 

Q And what did Cleveland -- where were you when Cleveland 14 

told you what happened?  15 

A On break.  16 

Q And were you in the -- at the break table, in your car, 17 

outside? 18 

A No, I -- outside.  19 

Q In a vehicle or standing --  20 

A Yeah, by my vehicle.  21 

Q And was anyone else around?  22 

A Around us during that conversation? 23 

Q Yes.  24 

A No. 25 
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Q And what did Cleveland say happened during that meeting?  1 

MR. ARMSTRONG:  Objection.  To the extent that it goes to 2 

the truth that the statement was actually made.  3 

JUDGE CRACRAFT:  Correct.  This is just being offered to 4 

show it was said at this point.  5 

MR. GAUGER:  If I can weigh in on that. I'm not sure 6 

that's right.  If it was said, it's a exception to the hearsay 7 

rule because it's a statement against interest.  And then the 8 

second hearsay is arguably admissible because of the weighing 9 

you have to do under Gissel.   10 

MR. ARMSTRONG:  Double hearsay is the problem.  11 

MR. GAUGER:  Well, it is.  There are two pieces of 12 

hearsay, you're right, but I think they both come in, but for 13 

different -- on different exceptions or that should be 14 

considered.  15 

JUDGE CRACRAFT:  I can rethink that.  That's interesting.   16 

MR. GAUGER:  I try to be interesting.  17 

JUDGE CRACRAFT:  I'm used to simplifying it this way,  18 

but --  19 

MR. GAUGER:  Right.  But I think it does -- 20 

JUDGE CRACRAFT:  -- that's a good point.  21 

MR. GAUGER:  -- come in that way.  Yeah.  22 

MR. ARMSTRONG:  I disagree because the statement made by 23 

the interim person is reporting something else by an alleged 24 

statement by Mr. Gilfillan.  If Mr. Gilfillan had said it 25 
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directly to this witness, then it clearly comes in as the agent 1 

of the Respondent.  I don't have any problem with that.  But 2 

once you get removed, then it becomes just rank hearsay and 3 

there's no way to cross-examine the person who allegedly had 4 

that conversation with Mr. Gilfillan unless he's up on the 5 

witness stand and that's not this witness.   6 

So I think that's the whole reason why these hearsay 7 

statements are just unreliable, because the whole purpose is to 8 

have the person who heard the statement on the witness stand so 9 

that person can be cross-examined.  But I can't cross-examine 10 

this witness on what Jordan McPherson really heard from Mr. 11 

Gilfillan, because he wasn't there.  12 

JUDGE CRACRAFT:  That's right and this is only a report 13 

being made and I'm allowing it in evidence to show that 14 

employees were talking to each other about the meeting they had 15 

with the consultant and about the meetings they had or 16 

statements that were made to them by Mr. Gilfillan.  I'll take 17 

this evidence over a continuing objection from you.  18 

MR. ARMSTRONG:  Right.  I just think it merits little 19 

weight.  20 

MR. PETERSON:  Your Honor, my main purpose in asking these 21 

questions is for the dissemination element and as far as 22 

weighing in the Gissel factor.  So may I continue Your Honor?  23 

JUDGE CRACRAFT:  Certainly.  Please do.  24 

Q BY MR. PETERSON:  So you're by your car with Cleveland on 25 
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break.  What did Cleveland say?  1 

A He said that basically the hiring process has been changed 2 

from the three month period.  Usually there's a three month 3 

period with the temp agency and then you're hired on.  It was 4 

changed from that to two years -- 5 

Q And do you know --  6 

A -- minimum.  7 

Q Go ahead.  8 

A And also there was a legal advisor there.  At first I 9 

didn't know who he was but they brought all the temps into the 10 

office and they had a meeting. 11 

Q So you're, I guess, this is what Cleveland's reporting to 12 

you right now in this conversation?  13 

A Yes. 14 

Q Okay.  So who did -- did Cleveland tell you that -- what 15 

did Cleveland tell you about the meeting, generally, who was 16 

there?  17 

A It was John, and I guess it was a legal advisor. I'm not 18 

sure who he was.  Everybody -- the temps thought that he was a 19 

attorney, but I didn't know who he was, but he said that they  20 

-- Cleveland said that he was saying that this is a non-union 21 

job and that we didn't have any feet to stand on and basically 22 

the hiring process as well has been changed and that's what was 23 

said in the meeting. 24 

MR. GAUGER:  If I might add just so it's here in the 25 
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transcript, Your Honor, the Federal Rule of Evidence 805 is the 1 

hearsay within hearsay rule and it reflects -- in my view of 2 

the argument I made, but that's where it is and I'm just 3 

putting in the transcript here so we can easily find it.  4 

JUDGE CRACRAFT:  Thank you.   5 

Q BY MR. PETERSON:  Any other -- do you recall anything else 6 

that he said about the meeting with the legal advisor? 7 

A Not at this time.  8 

Q Did you have any other conversations with any other 9 

coworkers about a meeting they attended with --  10 

A That exact meeting.  11 

Q -- the legal advisor? 12 

A I had a conversation with Shane as well and he told me the 13 

same thing. 14 

Q And where were you when you had the conversation with 15 

Shane?  16 

A That was another break like later on that same day. 17 

Q And what do you recall -- it's just not very helpful if 18 

you say the same thing.  I mean, can you just repeat what  19 

Shane --  20 

A He just said that the guy that was there giving out the 21 

meetings was telling them that the hiring process has changed 22 

and that basically us organizing a union, we don't have no feet 23 

to stand on and that basically it's a non-union job.   24 

Q Other than Shane and Cleveland, any other conversations do 25 
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you recall  1 

A I can't recall. 2 

Q Do you know who Chris and Kyle Paxson are?  3 

A Yes. 4 

Q Who are they? 5 

A They're the brothers, the owners of Squires Lumber.  6 

Q And how do you know that? 7 

A Well that's what they said at one of the meetings when 8 

they came up to the Suisun City Squires.  9 

Q When did this meeting take place in relation to the 10 

petitions?  11 

A I can't recall when it took place, but --  12 

Q Was it before or after the petitions?  13 

A You mean all the petitions or --  14 

Q Any that you recall.  I'm just trying to help give you a 15 

marker in time.  16 

A I would say after one of them. 17 

Q Okay, so it was after at least one of them?  18 

A Yes. 19 

Q Where did this meeting take place? 20 

A The break area.  21 

Q And who was present?  22 

A The full-time employees, whichever ones that was left, 23 

which was me and Francisco and the temp workers.  24 

Q About how many temp workers? 25 
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A I'd say like three, four.   1 

Q Anyone else fill you with Squires at that meeting that you 2 

recall?  3 

A John Gilfillan was present because we had a meeting right 4 

before the -- Chris and his brother spoke and there was another 5 

guy with them as well.  He never introduced himself, so I don't 6 

know who he was. 7 

Q Was Caleb?  8 

A Caleb was present as well.  9 

Q How did that meeting begin? 10 

A It began first with the meeting and our safety bonus.  11 

Basically we do bingo for safety bonus and then -- well they 12 

spoke first and then we did the bingo.  That was basically what 13 

happened that day. 14 

Q And what do you -- what if anything did Kyle or Chris 15 

Paxson say at the meeting?  16 

MR. ARMSTRONG:  Objection.  Compound and vague as to who 17 

spoke.  18 

JUDGE CRACRAFT:  Let's start with one or the other.  19 

Q BY MR. PETERSON:  Okay.  Do you know whether it was Chris 20 

or -- were you able to distinguish between Chris Paxson and 21 

Kyle Paxson?  22 

A Not really.  23 

Q You're not sure which one was which?  24 

A I'm not sure which one was which.  I mean, they introduced 25 
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they self that day, but I still can't recall which one was 1 

which. 2 

Q Right.  Did one of them or both of them speak during the 3 

meeting?  4 

A One of them.  5 

Q And what did the one who spoke say during the meeting?  6 

A He said that he's going to read something off of a piece 7 

of paper.  He said the paper was reviewed by the attorney 8 

before they could read it to us so he started reading it out.  9 

I can't recall the whole speech, but I remember parts of it. 10 

Q Do you remember any parts that dealt with the mention of 11 

the union?  12 

A Yes.  He said that -- basically what he said, the parts 13 

that I'm -- I'm trying to piece it up right now.  He said that 14 

they take care of their workers, all of their workers and they 15 

recognize now that the Carpenters Union is involved and they 16 

have been dealing with the union for the past seven years and 17 

they know that if it came to an election and the union won, 18 

they would acknowledge it and negotiate.   19 

Q Did he -- one of the Paxsons say anything about what type 20 

of a job Squires was?  21 

A Yes.  They said that basically it was a family owned 22 

company.  I couldn't remember if it was 40 or 70 years, open 40 23 

or 70 years and it's been family owned for that long.   24 

Q And do you recall any indication about whether they were 25 
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for unions or against unions?  1 

A I can't recall. 2 

Q You can't recall?  You gave a statement to the National 3 

Labor Relations Board during the investigation in this case? 4 

A Yes. 5 

Q And you swore to tell the truth when giving that 6 

statement? 7 

A Yes. 8 

Q And had a chance to review that statement before signing 9 

it?  10 

A Yes. 11 

Q Would looking at that affidavit help refresh your 12 

recollection about the timing and what was said during this 13 

meetings?  14 

A Yes. 15 

MR. PETERSON:  Permission to approach the witness, Your 16 

Honor?  17 

JUDGE CRACRAFT:  You may approach.  18 

MR. PETERSON:  I'm showing Respondent's counsel what I'm 19 

about to show the witness.   20 

Q BY MR. PETERSON:  Is this your -- one of the affidavits 21 

that you gave?  22 

A Yes. 23 

Q And is that your signature?  24 

A Yes. 25 
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Q And it's dated October 6, 2015?  1 

A Yes. 2 

Q That's closer in time to the events that you're testifying 3 

about?  4 

A Yes. 5 

Q Direct your attention to Page 7 --  6 

MR. ARMSTRONG:  Your Honor, Your Honor, I object to 7 

counsel pointing to what he should read.  I think he could read 8 

the -- he's testified his recollection could be refreshed. And 9 

I think the way to do it is to give him the statement, he can 10 

read the statement and then he doesn't get to read the 11 

statement.  He gets to then testify from a recollection 12 

refreshed and I think counsel is just pointing to him what to 13 

read and I don't --  14 

MR. PETERSON:  So, Your Honor, all I'm doing is directing 15 

him to a portion of the affidavit that I'd like him to read to 16 

refresh his recollection.  I understand how this process works, 17 

but I think I can refer him to a paragraph.  I don't want him 18 

to read the seven pages of the affidavit.   19 

MR. ARMSTRONG:  That's fine, but you can refer him to a 20 

paragraph, but --  21 

MR. PETERSON:  That's all I was doing.   22 

JUDGE CRACRAFT:  Thank you.  Have you read it?  23 

THE WITNESS:  Not yet.   24 

JUDGE CRACRAFT:  Oh, please read it then.  25 
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MR. PETERSON:  Yeah, read it to yourself and then let us 1 

know when you're done.  2 

THE WITNESS:  Okay.  3 

Q BY MR. PETERSON:  Have you had a chance to read that?  4 

A Yes. 5 

Q Does that refresh your recollection as to about when this 6 

meeting occurred? 7 

A Yes. 8 

Q And what do you now recall?  9 

A It was the beginning of October, which is the first.  10 

Q And does it refresh your recollection as to whether one of 11 

the Paxson brothers said anything about the nature of the job 12 

in relation to union?  13 

MR. ARMSTRONG:  Objection and I don't think the witness 14 

ought to look at the statement now, Your Honor.  I think the 15 

statement ought to be --  16 

JUDGE CRACRAFT:  That was actually the question you were 17 

showing him the affidavit for.  After you read it, did it 18 

refresh your recollection that something was said?  If it did 19 

not, that's fine.  You can say that, okay.  20 

Q BY MR. PETERSON:  It doesn't? 21 

A It doesn't. 22 

MR. ARMSTRONG:  Thank you.  23 

MR. PETERSON:  I'd like to read a portion of the affidavit 24 

into the record as a past recollection recorded.  25 



 

ΛVTranz 
www.avtranz.com · (800) 257-0885 

220 

JUDGE CRACRAFT:  Please proceed.  1 

MR. ARMSTRONG:  Object to that.   2 

JUDGE CRACRAFT:  What is your objection?  3 

MR. ARMSTRONG:  Objection is it's hearsay.   4 

MR. GAUGER:  It's an exception to the rule.  5 

MR. PETERSON:  A major exception.  6 

MR. ARMSTRONG:  The witness has just testified even after 7 

reading that statement, he cannot -- he has no independent 8 

recollection of that.  I think the statement is untrustworthy 9 

and ought not to be admitted.  10 

JUDGE CRACRAFT:  I'll allow it as past recollection 11 

recorded.   12 

Q BY MR. PETERSON:  You were under oath when you gave this 13 

statement?  14 

A Yes. 15 

MR. PETERSON:  Okay.  So I'm just going to read one 16 

sentence.  He said they recognize that the Carpenters Union was 17 

now involved in the company and they have been dealing with 18 

employees trying to unionize for seven years now.  Squires has 19 

been family owned for 70 years and that it is a non-union job 20 

and they recognize that if there is an election and the union 21 

wins, the company would acknowledge it.  End of offer.   22 

JUDGE CRACRAFT:  Thank you.   23 

Q BY MR. PETERSON:  Prior to September of 2015, were you 24 

required to wear a hardhat when you were working at Squires?  25 
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A Yes. 1 

Q Under what circumstances? 2 

A During work hours.  3 

Q And prior to September 2nd, what if anything, did you do 4 

with your hardhat when you went on break?  5 

A You mean when we got on break?  6 

Q Yes. 7 

A When we got on break, I usually take off my hat and leave 8 

it at the station and I take my break, whether it's in the car 9 

or on the break table. 10 

Q And why would you take off your hardhat and when you 11 

started --  12 

A Usually it gets hot when we're working at a fast pace, so 13 

I believe when we take a break, you know, it's just refreshing 14 

to take of the hat and leave it at the station. 15 

Q And again, prior to the September 2nd, did you observe 16 

your coworkers doing the same? 17 

A Everybody did the same, temps and full-time workers. 18 

Q And did that ever change?  19 

A Yeah. 20 

Q When did --  21 

A It did change. 22 

Q And when did the hard hat requirements change? 23 

A I can't recall what date, but Mauricio one day right 24 

before we got off to go clock out and he said that from now on 25 
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we had to keep our hard hats on and the only time we could take 1 

it off is when we either go to the car and when we get to the 2 

car we can take it off to take our breaks or if we're at the 3 

break table. 4 

Q And when was this in relation to September 2nd when the 5 

first petition was filed?  6 

A I would say it's somewhere around a couple weeks before I 7 

got fired. 8 

Q And where did Mauricio make this announcement? 9 

A Right near the break area, because we -- that's where we 10 

go clock out at and clock in. 11 

Q And do you recall about what time of day this was? 12 

A It was at the end of the day, like right before we clocked 13 

out. 14 

Q And who else was present? 15 

A Caleb was right next to him.  16 

Q Did you see whether Gilfillan was in the area?  17 

A I would say he was in the office at that time. 18 

Q Okay.  And who else was around you -- what other workers 19 

were present? 20 

A I can't recall who was around me.   21 

Q Were you by yourself? 22 

A No.  I was with some other coworkers.  I just couldn't 23 

recall which one was right next to me at that time.   24 

Q And did you follow those instructions, thereafter? 25 
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A Yes. 1 

Q Has that change impacted you in any way? 2 

A Just when it gets hot. 3 

Q And what happens when it gets hot? 4 

A It gets hot and you sweat, you know, and you don't want to 5 

be sweating and then having to walk all the way to the car or 6 

all the way to the break table to take it off, basically. 7 

Q And earlier you gave testimony about your complaints about 8 

the portable toilet? 9 

A Yes. 10 

Q Where was the portable toilet located prior to September 11 

2nd? 12 

A It was located right outside, the side of the warehouse. 13 

Q And did the location of the toilet ever change? 14 

A Yes.  One day it did. 15 

Q And do you recall about when that was? 16 

A Right after we served one of these petitions. 17 

Q And is the petition you're referring to General Counsel's 18 

3(d)? 19 

A Yes. 20 

Q And how, do you recall how soon after you filed this -- 21 

A I would say within that week. 22 

Q And what changed about the location of the portable 23 

toilet? 24 

A He, John Gilfillan, moved it in. 25 
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Q In -- 1 

A Inside the warehouse. 2 

Q Did you see John Gilfillan move it in the warehouse? 3 

A No.  He was the only one there when we got there.  Caleb 4 

doesn't come till after -- right around the time when we get 5 

there that's when Caleb gets there.  And John is the only 6 

person that's in there that early in the morning. 7 

Q Fair enough.  So just where did you, what did you observe 8 

about the location of the toilet? 9 

A It was inside the warehouse and basically our break table 10 

was like right across from it.  I wouldn't say it's like really 11 

really close to each other but it's right across from it. 12 

Q And what effect did having the toilet inside the warehouse 13 

have? 14 

A Well, basically he left the dock open a little bit which 15 

the Porta-Potty was parked right in front of it and then the 16 

dock was open just a little bit, like a crack of it, and the 17 

wind was blowing the smell towards us. 18 

Q How would you describe the smell? 19 

A Gross. 20 

Q Did Gilfillan say anything about the location of the 21 

toilet? 22 

A No. 23 

Q Do you recall hearing Caleb saying anything about the 24 

location of the toilet? 25 
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A I can't recall. 1 

Q Did you say anything about the toilet being placed inside 2 

the warehouse? 3 

A Yeah.  I was talking to couple of the co-workers on lunch 4 

because we eat lunch right there at the break area, on the 5 

break table.  I said I don't know why, you know, John would put 6 

that there if we're eating right here; and I could smell it 7 

from here.  And that's me talking to my co-workers. 8 

Q Okay.  You don't recall saying anything to John or Caleb 9 

about it? 10 

A No. 11 

Q Did the toilet remain inside the warehouse? 12 

A No, it went back out the next day.  It was moved right 13 

back outside the same place where it usually be. 14 

Q Prior to September 2nd, did you have access to handwashing 15 

facilities at Squires? 16 

A I would say in the beginning, being like a temp, we had 17 

access to that.  But -- 18 

Q Okay.  So yeah, let's start there.  When you started, what 19 

was the, where were you able to wash your hands as a temporary 20 

employee? 21 

A In the beginning, before we had the Porta-Potty, that was 22 

the only bathroom we could use so we had access to that and 23 

that was like couple weeks later, I would say two to three 24 

weeks later, when they brought the Porta-Potty then we hardly 25 
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had any access to it. 1 

Q So when you started there was no Porta-Potty? 2 

A No. 3 

Q And then within a few weeks -- 4 

A A Porta-Potty ended up there. 5 

Q And were you given any instructions about which bathrooms 6 

you, which facilities you could use at that point, you know, 7 

three weeks after you started? 8 

A No. 9 

Q And so what did you do?  Where did you wash your hands 10 

after the Porta-Potty first arrived? 11 

A I mean at that time, I washed, probably one time in there. 12 

Q In there.  What do you mean by "in there"? 13 

A Inside the office bathroom. 14 

Q Did you have to ask permission to do that? 15 

A Yes, I always did. 16 

Q And who did you ask? 17 

A John. 18 

Q And what did he say? 19 

A He said just go ahead. 20 

Q And then, at some point, did that access to the sink in 21 

the office change? 22 

A Yes. 23 

Q And when did that change? 24 

A That changed, I would say right after Mauricio came back, 25 
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around that time.  After being injured, he came back and he 1 

said we can't use that bathroom, we have to use the Porta-Potty 2 

outside. 3 

Q And between the time Mauricio made that announcement and 4 

September 2nd, did you ever observe any other workers using the 5 

sink in the office? 6 

A I mean the temps were still going in there and using the 7 

bathrooms because, mind you, they just came in so they don't 8 

know if they can use it or not.  They just see a bathroom they 9 

just go and use it.  And one of them were told to not use that 10 

bathroom. 11 

Q Okay.  And -- 12 

A Because the guy that was told was working with me in my 13 

stations. 14 

Q And when was that in relation to the petitions being, the 15 

first petition? 16 

A Oh, that was before the petitions. 17 

Q Before the petitions. 18 

A Uh-huh. 19 

Q Okay.   20 

A That was before the September 2nd. 21 

Q And who, do you remember which temp was spoken to? 22 

A Not really, no. 23 

Q Do you remember who spoke to the temp? 24 

A Mauricio. 25 
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Q And what did Mauricio say? 1 

A He said that that's what the Porta-Potty is for outside. 2 

Q And you gave some testimony about September 2nd when you 3 

spoke with or when the Union presented the first petition to 4 

Mr. Gilfillan.  And we watched the video. 5 

A Uh-huh. 6 

Q What do you, yeah, do you recall anything being said about 7 

access to handwashing? 8 

A Yes.  I remember when Tim and John were speaking.  We were 9 

all in the same room.  John was asking if, you know -- we're 10 

basically touching wood and mold and wood dust and stuff all 11 

day, would we be able to use the hot running water inside the 12 

office bathroom to wash our hands off before we eat.  And John 13 

said yeah, I think I can do that. 14 

Q And did you ever attempt to wash your hands in the office 15 

sink after that? 16 

A I didn't.  Francisco did.   17 

Q How do you know Francisco did? 18 

A Because we were right there when we took a break and 19 

Francisco asked him. 20 

Q Who did he ask? 21 

A I think he asked Caleb, but.  I also asked him, too, one 22 

time after that. 23 

Q So let's just go one thing at a time.  Francisco asked, 24 

when was that in relation to September 2nd? 25 
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A I think it was right after that. 1 

Q Like that same day? 2 

A I can't recall if it was the same day but it was right 3 

after the petition. 4 

Q And what do you recall happening with Francisco? 5 

A They said that he can't, he can't use it. 6 

Q Okay.  So between the time that John said, yeah, you guys 7 

can use it and when Caleb told Francisco he couldn't, did you 8 

ever attempt to use the, wash your hands in-between that time? 9 

A After that, yeah.  It was on Employee Appreciation Day I 10 

was trying to wash my hands in there.  I asked Caleb.  And 11 

Caleb responded saying that from his understanding we're not 12 

allowed to use that bathroom. 13 

Q Okay.  And I guess just, I'm still not clear.  Did you 14 

ever, between, did you ever try to wash your hands other than 15 

that situation after September 2nd? 16 

A No, that was the only time that I actually tried. 17 

Q Are you aware of anyone successfully washing their hands 18 

after September 2nd? 19 

A No. 20 

Q Prior to September 2nd, were the gates to the Squires' 21 

facility kept open or closed during the working day? 22 

A That same day -- 23 

Q So just listen to my question. 24 

A Okay. 25 
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Q So before September 2nd were the gates kept open or closed 1 

during the workday? 2 

A It was open. 3 

Q And did that ever change? 4 

A Yes. 5 

Q And when did that change? 6 

A September 2nd. 7 

Q How did that, how do you know it changed? 8 

A Usually it's always open because we have truck deliveries, 9 

in and out, incoming and outgoing.  So John usually opens it up 10 

in the morning for us to come in to get to work and sometimes 11 

we leave to go get lunch.  And like I said, we got incoming and 12 

outgoing.  So usually he just leaves it open.  Once he opens it 13 

in the morning it's open until we leave.  But ever since the 14 

petition, John came to my station and informed me, okay, well 15 

I'm going to start closing the gates due to trespassers and -- 16 

Q What was that last part? 17 

A Due to trespassers. 18 

Q Okay. 19 

A And then he went outside and closed the gate.  And from 20 

that day on it never was open.  It's not locked but it's not 21 

open. 22 

Q All right.  Was that the same day of the petition? 23 

A The same day we served the petition. 24 

Q Prior to that day, was the door to the office kept locked 25 
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or unlocked during the workday? 1 

A Prior to that it was always open and unlocked. 2 

Q Also open? 3 

A Sometimes open.  I would say most of the time it was 4 

always open. 5 

Q Isn't there air conditioning in the -- 6 

A Yeah, that's the reason why I say sometimes it's closed 7 

because sometimes he's using that air condition. 8 

Q And after September 2nd or did it, did the office door 9 

being unlocked and sometimes open change after, at any point? 10 

A It was locked.  After the petition, after September 2nd, 11 

it was always locked. 12 

Q And how do you know that? 13 

A Because they use a key to open it every time they go in 14 

the office. 15 

Q Did you ever hear John or Caleb say anything about the 16 

doors being locked? 17 

A Not that I could recall.  But it was always locked after 18 

that. 19 

JUDGE CRACRAFT:  Why don't we go off the record? 20 

It's around 5:00 and I know you have quite a bit more -- 21 

(Whereupon, the hearing in the above-entitled matter was 22 

recessed at 5:01 p.m. until Tuesday, February 23, 2016 at 8:55 23 

a.m.) 24 

 25 
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C E R T I F I C A T I O N  1 

This is to certify that the attached proceedings before the 2 

National Labor Relations Board (NLRB), Region 20, Case 3 

Number 20-CA-160279, 20-CA-162074, 20-CA-162418, 20-CA-162722, 4 

20-CA-162732. 20-CA-162834, 20-CA-166576, in the matter of 5 

Squires Lumber Company, Inc. and Carpenters Local 2236, United 6 

Brotherhood of Carpenters and Joiners of America, at the 7 

National Labor Relations Board, Region 20, 901 Market Street, 8 

Suite 400, San Francisco, California 94150, on Monday, February 9 

22, 2016, at 8:59 a.m., was held according to the record, and 10 

that this is the original, complete, and true and accurate 11 

transcript that has been compared to the reporting or 12 

recording, accomplished at the hearing, that the exhibit files 13 

have been checked for completeness and no exhibits received in 14 

evidence or in the rejected exhibit files are missing.  15 
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UNITED STATES OF AMERICA 

BEFORE THE NATIONAL LABOR RELATIONS BOARD 

 

REGION 20 

 

 

 

In the Matter of: 

 

SQUIRES LUMBER COMPANY, INC., 

 

and 

 

CARPENTERS LOCAL 2236, UNITED 

BROTHERHOOD OF CARPENTERS AND 

JOINERS OF AMERICA.  

  

 

 

 

Case No. 20-CA-160279 

 20-CA-162074 

 20-CA-162418 

 20-CA-166722 

         20-CA-162732         

         20-CA-162834 

         20-CA-166576 

 

 

 

 

 

The above-entitled matter came on for hearing, pursuant to 

notice, before MARY MILLER CRACRAFT, Administrative Law Judge, 

at the National Labor Relations Board, Region 20, 901 Market 

Street, Suite 306, San Francisco, California 94103, on Tuesday, 

February 23, 2016, at 9:02 a.m.   
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Bobby Saephan 10     282     368        378 
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E X H I B I T S 

 

   

EXHIBIT IDENTIFIED IN EVIDENCE 

 

General Counsel: 

GC-12 238 238 

GC-13 244 244 

GC-14 256 256 

GC-15 264 264 

GC-16 266 267 

GC-17 278 278 

GC-18 383 383 

GC-19 383 385 

GC-20 385 385 

GC-21 385 386 

GC-22 386 387 

GC-23 387 387 

Respondent: 

R-8 355 368 

R-9 313 313 

R-10 315 315 

R-11 316 316 

R-12 325 325  

R-14 351 351 

R-15 355 355 
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P R O C E E D I N G S 1 

 JUDGE CRACRAFT:  We'll be on the record.  And I'll remind 2 

you that you are still under oath. 3 

THE WITNESS:  Okay. 4 

JUDGE CRACRAFT:  Thank you. 5 

THE WITNESS:  Thank you. 6 

JUDGE CRACRAFT:  You may continue direct examination. 7 

MR. PETERSON:  Thank you, Your Honor.  I would have marked 8 

for identification, as General Counsel's Exhibit 12, a letter 9 

dated July 27th, 2013. 10 

Whereupon, 11 

BOBBY SAEPHAN 12 

having been previously sworn, was called as a witness herein 13 

and was examined and testified as follows: 14 

DIRECT EXAMINATION (CONTINUED) 15 

Q BY MR. PETERSON:  I'll give you a chance to look at over 16 

and let me know if you recognize it. 17 

A Okay. 18 

Q Or let me know when you're done reviewing it. 19 

A Okay. 20 

Q Do you know what that is? 21 

A Yes. 22 

Q How do you know what it is? 23 

A This is the letter I got when I got hired on to the 24 

company. 25 
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MR. PETERSON:  Move for the admission of General Counsel's 1 

Exhibit 12. 2 

JUDGE CRACRAFT:  Any objection? 3 

MR. ARMSTRONG:  No objection, Your Honor. 4 

MR. GAUGER:  None here. 5 

JUDGE CRACRAFT:  General Counsel's Exhibit 12 is admitted 6 

(General Counsel Exhibit Number 12 Received into Evidence) 7 

Q BY MR. PETERSON:  I have what's marked as General 8 

Counsel's Exhibit 13, an employee warning notice.  I give you a 9 

chance to look that over, and let me know when you're finished. 10 

A Okay. 11 

Q Do you recognize that document? 12 

A Yes. 13 

Q What is it? 14 

A It's my first verbal and written warning. 15 

Q How did you come to receive -- did you receive a copy of 16 

this? 17 

A Yes. 18 

Q How did you come to receive a copy of this? 19 

A I received a copy from John Gilfillan --  20 

Q And can you --  21 

A -- and Kelly. 22 

Q -- tell us how did the -- when did you receive it? 23 

A On the date of, which is the 14th. 24 

Q October 14th --  25 
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A Uh-huh. 1 

Q -- 2015? 2 

A Yes. 3 

Q Can you walk us through how you received it? 4 

A You mean --  5 

Q Yeah.  What happened that day? 6 

A Okay.  John Gilfillan pulled me from my station into the 7 

office and said that he needs to talk to me.  And I walked into 8 

the office.  He shut the door.  Kelly was sitting behind the 9 

counter of his -- basically, his desk. 10 

Q And who's Kelly? 11 

A Kelly Mason is the HR manager. 12 

Q All right.  Had you met Kelly before? 13 

A I met her that day, in the morning. 14 

Q And how did you meet her that morning? 15 

A She was introduced to us, because John was walking from 16 

station to station introducing who she was. 17 

Q Okay.  Sorry to interrupt.  Go ahead. 18 

A Okay. 19 

Q So Kelly is in there behind the desk. 20 

A Yes.  And basically, they sat me down, and Kelly gave me 21 

the warning -- this warning here, stating that this is a first 22 

written verbal warning for not working mandatory for the prior 23 

day, which is 13th of October 2015. 24 

Q I'm sorry.  Not working mandatory? 25 
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A Overtime. 1 

Q Overtime.   2 

A Uh-huh. 3 

Q Okay, thank you.  And what happened next? 4 

A You mean the conversation? 5 

Q Yes. 6 

A Okay.   7 

Q So yeah.  Trying go step by step, who said what. 8 

A Okay.  So basically, I walked in.  We sat down.  She 9 

stated that this is my first verbal written warning for not 10 

working mandatory overtime for the day prior, which is October 11 

13th of 2015.  And I stated to her that I didn't know that 12 

overtime was mandatory.  Nobody ever explained this to us.  And 13 

that includes Gilfillan, nor Caleb Alvarez, explaining to us 14 

that overtime was mandatory, and that it was always asked if we 15 

were able to work overtime. 16 

Q And what did she say? 17 

A She stated that no, the overtime was mandatory by company 18 

policy and California state law.  19 

Q What happened next? 20 

A And I explained to her that if it was mandatory, then why 21 

would they ask us to work overtime.  They would just tell us to 22 

work overtime.  And she handed me this written warning and 23 

asked, basically -- asked to sign it. 24 

Q Did she respond when you said that Caleb and -- not a 25 
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Caleb nor John had said anything about overtime being 1 

mandatory? 2 

A She just said that it was company policy.  And I asked her 3 

if this was written in the employee's handbook, and she stated 4 

yes.  So I told her that I was going to go home and read 5 

through the whole handbook and see what's in there. 6 

Q Did you sign the document? 7 

A Yes, I did sign the document that day.  I didn't know that 8 

it was my right not to. 9 

Q Did you ask anything about whether you had to sign it? 10 

A Well, I asked her am I supposed to sign this.  She said 11 

yes.  So I signed it. 12 

Q Anything else you recall from that conversation? 13 

A What was that? 14 

Q Anything else you recall from that conversation? 15 

A She asked if I was recording this conversation.  I stated 16 

no. 17 

Q Anything else you recall from that conversation? 18 

A No. 19 

Q All right.  Had you received any discipline prior to this 20 

at Squires? 21 

A You mean for overtime? 22 

Q For any reason. 23 

A No. 24 

Q What did you do after you received the written warning? 25 
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A Well, it was the end of the day, so basically, clock out 1 

and leave.  I just took the write-up.  And I left the building 2 

kind of frustrated that day, because of the write-up, because 3 

this never happened before.   4 

Q Did you read the employee handbook? 5 

A Yes, I did.  I went home.  I'll read through the whole 6 

handbook, and I didn't see it anywhere in there. 7 

Q Did you bring it up again with Kelly or John? 8 

A No. 9 

Q Did you talk to -- did you have any conversations with 10 

Caleb about mandatory overtime or about the discipline? 11 

A Not that I recall. 12 

Q So can you tell us what happened?  Walk us through October 13 

15, the day supposedly refused to work mandatory overtime. 14 

A Caleb asked me to -- asked me if I can work overtime that 15 

day.  Usually, he doesn't ask until almost the end of the day.  16 

That's when he asks us if we could work overtime.  I explained 17 

to him that I had things that I had to do, bills I had to go 18 

pay that day.  And he said okay. 19 

Q And what time of day was this? 20 

A This was like almost at the end of the day. 21 

Q And where were -- do you recall where you were? 22 

A Yeah.  I was by the vertical saw, working at that station 23 

at that time when he asked me. 24 

Q Anyone else around?  Did anyone else overhear Caleb ask 25 
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you about working overtime? 1 

A No, because I was there by myself. 2 

Q You were by yourself? 3 

A Uh-huh. 4 

Q And what was Caleb's response when you said you had things 5 

to do? 6 

A He said okay. 7 

Q Any further conversation with Caleb on that day about 8 

working overtime? 9 

A No. 10 

Q Had you worked overtime in the past? 11 

A Yes. 12 

Q Do you recall any situations where -- prior to that where 13 

you were asked to work overtime and weren't able to? 14 

A Yes. 15 

Q Do you recall about when that was? 16 

A It was times when I was a tent, and there was times when I 17 

was an actual full-time employee for Squires --  18 

Q Uh-huh. 19 

A -- that I couldn't do overtime.  But mostly, I worked my 20 

overtime. 21 

Q And yeah.  Do you recall any specific examples of Caleb 22 

asking you? 23 

A I mean he always asked us, like I said, almost at the end 24 

of the day, when he knows that there's stuff that has to be 25 
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done, and will work it. 1 

Q Okay.  And so, have you told Caleb that you could work 2 

overtime prior to that at any point that you recall? 3 

A Yes. 4 

Q And what was his response on that prior -- more than one 5 

occasion? 6 

A Yeah, it was more than one occasion.  And he would say the 7 

same thing, okay. 8 

Q And --  9 

A Or he would say why, and I would explain it to him.  And 10 

he would say okay. 11 

Q And on those prior occasions, did you get any discipline 12 

for -- 13 

A No. 14 

Q -- being unable to work overtime? 15 

A No. 16 

MR. PETERSON:  Move for the admission of General Counsel's 17 

13. 18 

MR. ARMSTRONG:  No objection. 19 

MR. GAUGER:  None here. 20 

JUDGE CRACRAFT:  General Counsel's Exhibit 13 is admitted. 21 

(General Counsel Exhibit Number 13 Received into Evidence) 22 

Q BY MR. PETERSON:  Did you report this right up to the 23 

Union? 24 

A Yes, I gave them a copy as well. 25 
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Q Do you recall what happened the next day, October 15th, 1 

the day after you received the October 14th write-up for 2 

working overtime? 3 

A You mean do I recall what happened that day? 4 

Q Yes. 5 

A Somewhat, yes. 6 

Q What do you recall happening on October 15th? 7 

A October 15th, I worked almost a full day.  On my last 8 

break, around 2 p.m., that's when we take our breaks.  As I was 9 

taking my break, I walked to my car.  I was sitting in my car.  10 

And Kelly walked up to my car and asked me if she could speak 11 

to me.  So I said okay.  I walked out the side to speak to her, 12 

and she gave me a piece of paper, stated that she wanted me to 13 

go do a drug screen for reasonable suspicion. 14 

Q Had you seen Kelly earlier that day? 15 

A In the office. 16 

Q Had you been -- did you work in close proximity to her at 17 

all? 18 

A No.  She was in the office.  I was all the way on the 19 

other side of the building at my station. 20 

Q What were you doing in your car? 21 

A Usually, I sit in there to take my breaks, and you know, 22 

there's shade. 23 

Q Do you smoke cigarettes? 24 

A And I smoke cigarettes. 25 
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Q Were you smoking cigarettes at the time? 1 

A Yeah. 2 

MR. PETERSON:  Could we go off the record for a second, 3 

Your Honor? 4 

JUDGE CRACRAFT:  We'll be off the record. 5 

(Off the record at 9:17 a.m.) 6 

JUDGE CRACRAFT:  We'll be on the record. 7 

Q BY MR. PETERSON:  Do you have a copy of General Counsel's 8 

Exhibit 9 in front of you? 9 

A Yes. 10 

Q And have you had a chance to review the document? 11 

A Yes. 12 

Q Do you recognize it? 13 

A Yes. 14 

Q What is it? 15 

A This is the piece of paper that she gave me that day, on 16 

October 15th, 2015.   17 

Q And by she, you mean Kelly? 18 

A Yes. 19 

Q Okay.  What happened after she gave you the piece of 20 

paper? 21 

A Well, the conversation was her giving me the paper at that 22 

point in time.  And I took the piece of paper.  And she said 23 

she had reasonable suspicions that I was under the influence.  24 

So she wants me to go into a drug screen.  And I asked her 25 
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about three times what the reason was.  She just said she had 1 

reasonable suspicions.  So I said okay.  I looked at the piece 2 

of paper, and there's two pieces.  There's a map and a -- 3 

what's this?  Directions, driving directions to the site that 4 

she wants me to go to.  Informed her there's one in Fairfield, 5 

but she wants me to go to the one in Vacaville.  And that's why 6 

she circled that one.  That she said this drug screen is time 7 

sensitive.  So I have to leave immediately.  And I asked her 8 

so, do you want me to go clock out before I leave.  She said 9 

no, she'll clock me out for the rest of the day.  So then -- 10 

MR. ARMSTRONG:  I'm sorry.  I didn't hear the last part of 11 

that. 12 

THE WITNESS:  What was that? 13 

MR. ARMSTRONG:  I just -- maybe the court reporter could 14 

read it.  I just didn't hear the last part of his --  15 

MR. PETERSON:  Oh, yeah.   16 

Q BY MR. PETERSON:  I'm sorry.  He's having a hard time 17 

hearing you.  If you can speak up a little bit.  That would    18 

be --  19 

A Oh, okay.   20 

JUDGE CRACRAFT:  I think what he said was he asked if he 21 

should go clock out, and she said she would clock out for him. 22 

Is that right? 23 

THE WITNESS:  Yes. 24 

JUDGE CRACRAFT:  Thank you. 25 



 

ΛVTranz 
www.avtranz.com · (800) 257-0885 

248 

THE WITNESS:  Sorry about that. 1 

Q BY MR. PETERSON:  And is -- did you have any -- do you 2 

recall any conversation about the two different locations? 3 

A Yes.  I just asked her if I -- why should I go to 4 

Vacaville when the one in Fairfield.  She said the -- what she 5 

wanted me to do is to go to the one that she circled, which is 6 

the Vacaville facility.  And that's what she crossed out the 7 

Fairfield facility. 8 

Q And so, this cross out was -- that was on the document 9 

when she gave to you, the North Bay Medical Center? 10 

A Yeah.  It was already crossed out and everything. 11 

MR. PETERSON:  And that's page 2 of General Counsel's 12 

Exhibit 9. 13 

Q BY MR. PETERSON:  Why did you -- why were you confused 14 

about why she chose Vacaville instead of Fairfield? 15 

A Because Fairfield is closer. 16 

Q Okay.  So she said -- after she said she clock out for 17 

you, what did you do? 18 

A I basically got in my car and I went to Vacaville. 19 

Q And what happened when you got there? 20 

A When I got there to Vacaville, I walked up to the front 21 

desk, and I handed him the paper.  And I informed him that I'm 22 

here for drug screen.  And --  23 

Q Do you recall about what time this was? 24 

A I can't recall what time it was.  It was around 3, 3 25 
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something. 1 

Q Did you stop anywhere between work and the testing site as 2 

Vacaville? 3 

A No. 4 

Q Okay.  So go ahead. 5 

A What happened after that? 6 

Q Yes. 7 

A Okay.  So I walked up to the front desk of North Bay, Vaca 8 

Valley, which is Vacaville.  I get -- I handed in the paper.  I 9 

informed them that I'm here for drug screen.  And the lady in 10 

the front desk explained to me that they have no occupational 11 

health there.  So they don't know how I would do the drug 12 

screen.  And the only place that has it is in Fairfield, 13 

because Fairfield has a different facility for occupational 14 

health.  So I informed the front desk so what should I do, 15 

like, because they sent me here and they wanted me to come 16 

here.  She stated that the only way you could do it is to go 17 

back to Fairfield and do it.  So I walked outside.  I told her 18 

thank you, walked outside to the car, and I was calling John 19 

Gilfillan, because I didn't know what to do, what they want me 20 

to do.  Called him numerous times.  Finally got to him and 21 

informed him about the situation with the Vacaville Hospital 22 

and that they can't do drug screens there. 23 

Q And so, what happened next? 24 

A And he informed me to hang on.  He's going to talk to 25 
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Kelly and have Kelly call me back. 1 

Q What did you do then? 2 

A Then I waited there for a second.  And I assumed they were 3 

going to send me to Fairfield, so -- I mean the Fairfield 4 

facility.  So I drove back towards that way.  And as I was 5 

driving back to the Fairfield facility, I got a call from John 6 

stating that that's where he wanted me to go. 7 

Q Okay.  So you were already on the way.  Did you stop 8 

anywhere between the Vacaville facility and the Fairfield 9 

facility? 10 

A No. 11 

Q Did you arrive at the Fairfield facility? 12 

A Yes. 13 

Q What happened when you got there? 14 

A When I got there, I was looking for the suite of where 15 

you're supposed to do the drug screen, because there's a -- 16 

it's a building with a bunch of suites.  So as I'm walking into 17 

the building, I'm going -- looking through suites.  And I look 18 

at the directory, and I found the suite.  And I was looking for 19 

the numbers, and it was upstairs.  So as I'm walking upstairs, 20 

there was another guy there as well that had the same paper.  21 

So I guess we were both looking for the same suite. 22 

So when I get to the door, there's -- the door is shut, 23 

and there's a flyer on the door stating that they're closed 12 24 

p.m. that day, also all day the next day and will reopen Monday 25 
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at a different location, because they're moving it to a 1 

different location. 2 

Q And that was the sign that was on the door of the --  3 

A That was on the door of the --  4 

Q -- suite that --  5 

A -- suite. 6 

Q -- you were directed to? 7 

A Yes. 8 

Q What happened next? 9 

A So what I did from there is I took pictures with my 10 

smartphone, took pictures to show that I was there.  I showed 11 

up, and it was closed.  And I also spoke to a lady that were -- 12 

was moving this big stroller that had a lot of stuff in it.  13 

She stated that she works there and explained to me the same 14 

thing the flyer did, that they're not going to be reopened till 15 

Monday.  And it's going to be at a new location. 16 

Q And so, what did you do next? 17 

A So then I walk outside, back to the car, and I called 18 

John, of course, to tell him what's going on.  Like I told him 19 

I'm here.  I'm here to take your drug screen.  They stated that 20 

they're closed 12 p.m. today.  Mind you I got there around 3 21 

something, close to 4:00 already.  And they basically stated to 22 

me they're closed 12 p.m. today, tomorrow all day, and then 23 

they're going to reopen Monday at a different location.  And he 24 

said he'll call me right back. 25 
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Q And did he call you back? 1 

A He didn't call me back till probably like 4, or text me.  2 

He text me around 4. 3 

Q Okay.  And do you recall what his text to you was? 4 

A His text to me was to tell me to go back to that same 5 

place tomorrow morning, which is the next day, October 16th of 6 

2015, at 7:30 a.m. 7 

Q And do you recall if you responded? 8 

A I said okay, because I explained to him, prior to that, 9 

that they were closed the next day anyways. 10 

Q You didn't remind him of that? 11 

A I mean I explained it to him already. 12 

Q Very well.   13 

MR. PETERSON:  I have what's marked as General Counsel's 14 

Exhibit 14, a four-page document.  Showing it to the witness. 15 

Q BY MR. PETERSON:  Let me know when you've had a chance to 16 

review. 17 

A Yes. 18 

Q Have you had a chance to review that document? 19 

A Yes. 20 

Q Do you know what's depicted in that document? 21 

A Yes.  This is the call log from my cellphone, from me to 22 

John Gilfillan about the situation with the drug screen, and 23 

also the flyer that I sent the picture to him to explain to him 24 

as well. 25 
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Q Page 4 is -- what is on page 4 there? 1 

A 4 of 4? 2 

Q Yeah. 3 

A That is the flyer that was on the door, as well as the 4 

text that he said to me after. 5 

Q And do you recall responding to this text? 6 

A Yeah.  The bottom is supposed to say okay. 7 

Q Okay. 8 

A That's what I responded, okay. 9 

Q And page 4, that's a -- is that a screenshot from your 10 

cellphone? 11 

A Yes. 12 

Q On page 4, is that the time -- it says Thursday, October 13 

15, 5:44 p.m.  Is that about the time you sent the photo to 14 

John via text messaging? 15 

A No, I sent it earlier than that.  It just took till that 16 

time to go through for some reason that day.  I was trying to 17 

get to go through.  A lot of times it wouldn't go through, but 18 

it finally went through at that time.  I explained it to him 19 

before this came through. 20 

Q Over the telephone? 21 

A Over the phone. 22 

MR. PETERSON:  Move for the admission of General Counsel's 23 

14? 24 

JUDGE CRACRAFT:  Any objection? 25 
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MR. ARMSTRONG:  Well, Your Honor, I just note for the 1 

record that Respondent subpoenaed Mr. Saephan's cellphone and 2 

message log.  And both the General Counsel and the Union filed 3 

a petition to quash or to revoke that subpoena.  And Your Honor 4 

granted that.  So I think it's a little bit inconsistent for 5 

the other side to take the position that these documents aren't 6 

relevant or they're privileged or they may disclose organizing 7 

activity and then not to produce them other than, you know, at 8 

the hearing and not before. 9 

JUDGE CRACRAFT:  And how do you respond to that? 10 

MR. PETERSON:  Well, my understanding is that Union's 11 

counsel and Respondent's counsel were working out the 12 

production of these documents, and that Respondent was informed 13 

that we intended to introduce some of the -- some of these.  14 

And these are also documents that Respondent produced pursuant 15 

to subpoena from the other side.  So -- 16 

MR. ARMSTRONG:  Well, we don't -- we never had General 17 

Counsel Exhibit 14.  We could not have produced it.  This is 18 

from Mr. Saephan's cellphone, which we had subpoenaed, and Your 19 

Honor said we couldn't have it. 20 

JUDGE CRACRAFT:  Right.   21 

MR. GAUGER:  And I'm -- I'm sorry.  If I may add. 22 

JUDGE CRACRAFT:  Please. 23 

MR. GAUGER:  I think it's -- the arguments that both the 24 

General Counsel made and that the Union joined is the subpoena 25 
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was just so radically overbroad.  We're not going to hand 1 

somebody somebody's cellphone.  It's not going to happen.  You 2 

know, and this document is nice and narrow.  And if it would 3 

have been asked for, it probably would have bene provided. 4 

JUDGE CRACRAFT:  Well, I adhere to my ruling on the 5 

petition to revoke.  The request for the cellphone would have 6 

accessed every single text and phone call made for who knows 7 

what period of time.  So it was overly broad.  Further, the 8 

documents are protected under Board law, at least that's my 9 

view.  And if the General Counsel and the Union determine to 10 

waive that protection to put specific documents in evidence, in 11 

litigation, it's their waiver, but it doesn't waive everything 12 

that could have been produced.  So I see what you're saying, 13 

that you could have had it, and that they didn't give it to you 14 

in advance.  But unfortunately, I think that's the common 15 

predicament in Board hearings. 16 

MR. ARMSTRONG:  And I think -- for the record, I think the 17 

subpoena was narrowed to text messages or his whereabouts on 18 

this particular day, and specifically, nothing to do with union 19 

organizing activities.  So we were quite clear, I think, that 20 

we didn't want any of that.  So I guess, for the record, I will 21 

object to the document on that basis. 22 

JUDGE CRACRAFT:  Right. 23 

MR. ARMSTRONG:  I understand you're going to rule against 24 

me.  And so, the record will be --  25 
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JUDGE CRACRAFT:  Certainly. 1 

MR. ARMSTRONG:  -- preserved. 2 

JUDGE CRACRAFT:  Certainly.  General Counsel's Exhibit 14 3 

is admitted. 4 

(General Counsel Exhibit Number 14 Received into Evidence) 5 

JUDGE CRACRAFT:  Can I ask you a question, Mr. Saephan? 6 

THE WITNESS:  Yes. 7 

JUDGE CRACRAFT:  The text that's on page 4 at the bottom 8 

of the screenshot --  9 

THE WITNESS:  Uh-huh. 10 

JUDGE CRACRAFT:  -- is that a return text from --  11 

THE WITNESS:  Mr. John Gilfillan.   12 

JUDGE CRACRAFT:  Okay.  And what is the address, 1101 B 13 

Gate, Wilson Boulevard, Suite --  14 

THE WITNESS:  That was actually the facility for the drug 15 

screen. 16 

JUDGE CRACRAFT:  The one that you were at? 17 

THE WITNESS:  Yes. 18 

JUDGE CRACRAFT:  I see. 19 

THE WITNESS:  Uh-huh. 20 

JUDGE CRACRAFT:  So it would be the Fairfield address that 21 

had been --  22 

THE WITNESS:  Yes, correct. 23 

JUDGE CRACRAFT:  -- crossed out?  It's got a different -- 24 

THE WITNESS:  That's actually to North Bay, the actual 25 
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hospital. 1 

JUDGE CRACRAFT:  I see.  I see. 2 

THE WITNESS:  But then the testing facility is like right 3 

across the street from the hospital. 4 

JUDGE CRACRAFT:  Okay.  So did you understand that you 5 

were to go across the street to 1101 on Friday? 6 

THE WITNESS:  Yes. 7 

JUDGE CRACRAFT:  Thank you.  You may continue. 8 

MR. PETERSON:  Thank you, Your Honor. 9 

Q BY MR. PETERSON:  And so, what did you do after leaving 10 

the second test site on Thursday, October 15th? 11 

A The actual test site? 12 

Q Yes. 13 

A After I found out it was closed and everything, and I 14 

talked to John already, I left and went home. 15 

Q Did you contact the Union? 16 

A Yes, I contacted the Union about the drug screening, and I 17 

also gave them a copy of that as well. 18 

Q So did you physically stop by the Union's office? 19 

A Yes, I went by the hall. 20 

Q Who did you speak with? 21 

A Tim Lipscomb. 22 

Q Do you recall talking to anyone else? 23 

A Can't recall.  I know I was talking to Tim --  24 

Q Okay. 25 
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A -- for sure. 1 

Q What happened on the next day, October 16th? 2 

A October 16th, we met with the union representatives at the 3 

Squires worksite. 4 

Q At what time? 5 

A Around like 6:30, 6:45.  We were going to go on strike 6 

that day.  We signed the petition to serve to John Gilfillan 7 

and informing him that we were going to go on strike that day. 8 

Q And directing your attention to -- if it's up there.  I 9 

believe it should be General Counsel's Exhibit 4. 10 

A Exhibit 4.  Let's see if I can find it here. 11 

JUDGE CRACRAFT:  It's the one that looks like this. 12 

THE WITNESS:  Okay. 13 

JUDGE CRACRAFT:  It might be toward the bottom. 14 

THE WITNESS:  At the bottom, 6.  This is 5.  That might be 15 

-- right here.  I got it. 16 

Q BY MR. PETERSON:  Let me know when you've had a chance to 17 

review Exhibit 4.   18 

A Okay. 19 

Q And do you recognize that exhibit? 20 

A Yes. 21 

Q What is it? 22 

A This is the petition for this strike. 23 

Q And that your signature? 24 

A That's correct. 25 
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Q Did you -- when did you sign it? 1 

A We signed it that morning, on the 16th -- I mean I signed 2 

it the day before at the hall, and we took it the next day, on 3 

the 16th, to serve it to John. 4 

Q Who was there when you signed it at the hall? 5 

A It was me and Francisco and a couple of representatives.  6 

I can't recall exactly who was there, but I know Tim was there 7 

for sure. 8 

Q And why did you sign this document? 9 

A We signed this document because we were going to go on 10 

strike. 11 

Q Okay.  And is this the document you were -- you mentioned 12 

you were attempting to present something to Gilfillan on the 13 

morning of the 16th? 14 

A Excuse me? 15 

Q Is this what you were attempting to present to Gilfillan 16 

on the morning of the 16th? 17 

A Yes. 18 

Q And so, back to the morning of the 16th.  What happened 19 

next?  You gathered.  Where did you --  20 

A We gathered in front of Squires gate, because there's a 21 

gate right in front of Squires, with the union representatives, 22 

me, Francisco, and the representatives. 23 

Q Do you recall which representatives were there? 24 

A I can't recall all of them.  I know Fidel was there.  I'm 25 
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not sure if John Pock was there as well.  But --  1 

Q Did you --  2 

A I can't recall exactly who was there. 3 

Q Did you give an affidavit to the Board about these events? 4 

A Yes. 5 

Q Do you recall whether this topic came up in the statement? 6 

A Yes. 7 

Q With looking at that help refresh your recollection as   8 

to --  9 

A Yeah. 10 

Q -- who may have been there? 11 

MR. PETERSON:  I'm showing the witness' to Respondent's 12 

counsel. 13 

(Counsel confer) 14 

MR. PETERSON:  May I approach the witness, Your Honor? 15 

JUDGE CRACRAFT:  Certainly. 16 

Q BY MR. PETERSON:  So directing your attention to lines 5 17 

through 10.  Read that to yourself and let us know when you're 18 

done. 19 

A Okay. 20 

Q Take that back.  And this is your signature? 21 

A That is correct. 22 

Q And did you sign are dated about the 3rd of November 2015? 23 

A On the day. 24 

Q Having read that, what do you now recall about who was 25 
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present at the -- 1 

A John Pock was present, Fidel, Dean, and Chris, all union 2 

representatives. 3 

Q And so, what happened?  How did -- what happened when you 4 

arrived? 5 

A When we arrived, we basically waited for John Gilfillan to 6 

get there, so we could serve him the petition that we were 7 

going on strike that day.  As soon as John got to the gate to 8 

open the gate, he saw us.  We were trying to serve in the 9 

petition.  He backed up and took off, came back a little later 10 

to open the gate.  And basically, by the time he came back, I 11 

had to go do the drug screen at 7:30.  So I had to be there 12 

before 7:30. 13 

Q So he had -- had he already gone back through by the time 14 

you left for the drug screen? 15 

A Yeah. 16 

Q Do you recall seeing him open the gate or not? 17 

A I can't really recall that. 18 

Q Do you recall seeing him come back up? 19 

A I recall seeing him come back. 20 

Q Okay.  And so, what happened next? 21 

A So the petition was served to John Gilfillan.  22 

Q Did you serve the petition yourself? 23 

A With Francisco. 24 

Q What's that? 25 
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A With Francisco.  And then I went to do the drug screen.  I 1 

had to be there by 7:30.  So I left there right after that.  I 2 

got to the drug screen around like 7:20ish.  Again, I was 3 

presented back to the same flyer.  The pictures again of where 4 

I was at, time and date it.  And then again, I text that same 5 

information back to John Gilfillan, informing him that it was 6 

closed.  And he said hang tight. 7 

JUDGE CRACRAFT:  Let's go off the record for a minute. 8 

(Off the record at 9:45 a.m.) 9 

MR. PETERSON:  I have marked for identification, as 10 

General Counsel's 15, a two-page document.  It appears to be 11 

text messages and photos.   12 

Q BY MR. PETERSON:  Give you a chance to look at that, and 13 

let me know when you're done. 14 

A Okay. 15 

Q Have you had a chance to review that? 16 

A Yes. 17 

Q Do you recognize it? 18 

A Yes. 19 

Q What is it? 20 

A That's me texting John Gilfillan, explaining to him that 21 

I'm back here again, and like I explained to him the day 22 

before, that they were closed yesterday, 12 p.m., and today, 23 

which is October 16th, all day, and they were going to move to 24 

a different location.  And I don't want -- I don't know what he 25 
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wants me to do. 1 

Q And did you --  2 

A And I also texted him the pictures of the flyers back on 3 

the door again and showed -- to show him that I was there. 4 

Q Where were you when you texted these, page 1 of General 5 

Counsel's 15? 6 

A I was at the actual facility.   7 

Q Were you in the building or out in your car? 8 

A Yeah, I was inside the building. 9 

Q And was it about -- it says 7:29 a.m. on the 16th.  Is 10 

that about when you sent the text? 11 

A Yes. 12 

Q And then the second page, what's on the second page? 13 

A The second page is just the flyer and John Gilfillan 14 

responding, which he said just hang tight and he has to call 15 

corporate. 16 

Q Is that kind of the bottom half of the message on --  17 

A Yeah. 18 

Q -- the first page? 19 

A Yeah. 20 

Q And then there's a bubble on the bottom below hang tight, 21 

let me call corporate.  Do you know what that says? 22 

A That says okay. 23 

Q Is that --  24 

A That's me answering okay. 25 
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MR. PETERSON:  Move for the admission of General Counsel's 1 

15. 2 

MR. ARMSTRONG:  No objection. 3 

MR. GAUGER:  No objection. 4 

JUDGE CRACRAFT:  General Counsel's Exhibit 15 is admitted. 5 

(General Counsel Exhibit Number 15 Received into Evidence) 6 

Q BY MR. PETERSON:  So I think you said that below hang 7 

tight, let me call corporate, what does that say?  Do you know 8 

what that bubble says? 9 

A Yeah.  The bubble says okay -- 10 

Q And --  11 

A -- on the bottom, which is like half cut off. 12 

Q And it's just cut off.  Okay. 13 

A Yeah. 14 

Q And that's -- that was your response? 15 

A That was my response. 16 

MR. GAUGER:  I asked General Counsel to clear up a little 17 

bit.  Thank you very much. 18 

Q BY MR. PETERSON:  So do you recall where you were when you 19 

said okay? 20 

A I was at the facility. 21 

Q Still standing there? 22 

A Yeah. 23 

Q What'd you do next? 24 

A Then I called John Pock.  He said to come back to Squires, 25 
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because we were going on strike.  And that's what I did. 1 

Q And what happened when you -- what did you notice when you 2 

arrived back at Squires? 3 

A They were already striking in front, right in front of the 4 

gate. 5 

Q And what did you do? 6 

A I got out and I put on my shirt, grabbed a signed, and 7 

joined them.  8 

Q What kind of shirt? 9 

A It was just a carpenters in action shirt. 10 

Q And what about the sign? 11 

A Squires Lumbers unfair practice -- unfair labor practice. 12 

Q Did you notice any people that didn't work at Squires -- 13 

at the -- at Squires? 14 

A You mean on the picket line? 15 

Q Yeah. 16 

A Yeah, the union representatives. 17 

Q Did you -- did the police --  18 

A Yes. 19 

Q Did you ever notice the police there? 20 

A The police was there when I got there, right before I got 21 

there. 22 

Q Did you -- go ahead. 23 

A There were two officers? 24 

Q Did you speak with the officers? 25 
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A No. 1 

Q Did you --  2 

A They were speaking with John. 3 

Q And which John are you referring to?   4 

A John Pock.  5 

Q Did you see them speaking with anyone else?  6 

A Yes.  John Gilfillan as well as -- after they spoke with 7 

them, with John Pock.  8 

Q Where were they when they were speaking with 9 

John Gilfillan?  10 

A Inside the gate, Squires's gate.  11 

Q You could see through the chain link fence?  12 

A Yes.   13 

Q How long did -- how long did you stay picketing?   14 

A Until about 11-12:00 p.m.  15 

Q Okay.  Did you receive any contact from Squires during 16 

that time?  17 

A Yes.  I received a text from Kelly Bankston --  18 

Q Do you --  19 

A I didn't look at my phone until like 9-ish, a little past 20 

9:00 when I took a quick break real quick from the picket, and 21 

I saw the text.  I showed the text to John as well as, 22 

John Pock.  23 

MR. PETERSON:  I'm marking for identification as General 24 

Counsel's Exhibit 16, one page, text message.   25 
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(General Counsel's Exhibit 16 Marked for Identification) 1 

Q BY MR. PETERSON:  Let me know when you're done reviewing 2 

that.   3 

A Okay.   4 

Q Do you recognize that?  5 

A Yes.   6 

Q What is that?  7 

A This was the text that I had on my phone from 8 

Kelly Bankston.  9 

Q That's the text you were just referring to in your 10 

testimony?  11 

A Yes.   12 

MR. PETERSON:  Move for the admission of General Counsel's 13 

16.  14 

MR. GAUGER:  No objection.  15 

MR. ARMSTRONG:  No objection.  16 

JUDGE CRACRAFT:  General Counsel's Exhibit 56 is admitted.  17 

(General Counsel's Exhibit 16 Received into Evidence) 18 

Q BY MR. PETERSON:  So -- I'm sorry I interrupted you.  You 19 

have the text.  You were testifying about receiving the text 20 

and, I think, you said you showed it to John Pock?  21 

A Yes.   22 

Q What happened text?  23 

A I showed it to him and I informed him that I got a text 24 

from Kelly, HR Manager, stating that she wants me to go to 25 
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another cite to do the drug screen today, and she wants me to 1 

go immediately.  And he said that today we were on -- John said 2 

today that we were on strike, so we could -- You could do it on 3 

Monday when you back to work, because today we were on strike 4 

and we already informed them in the morning.  5 

Q And what did you do after that?  6 

A You mean?   7 

Q Yeah.  After John told you that you were on strike and you 8 

could take the test the following Monday?  9 

A I said okay.  10 

Q How long did the -- did you continue picketing?  11 

A Yes.  I continued picket until about, like I said, 11:00 12 

to 12:00 p.m., and then we left the cite.  13 

Q Did you notice any other vehicles coming and going on the 14 

16th through the picket line?  15 

A Yes.  The other vehicle that was kind of lingering around 16 

right there where we were picketing and we were parking was the 17 

property manager --  18 

Q Okay.   19 

A -- of that whole, like, area.  20 

Q And how do you know that?  21 

A Well, that was told to me before by the co-worker.  22 

MR. ARMSTRONG:  Objection; move to strike as hearsay.  23 

JUDGE CRACRAFT:  I'll leave it on the record for what it's 24 

worth.  I agree it's secondary information.  25 
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Q BY MR. PETERSON:  Did you observe this person you believe 1 

was the owner say or do anything?  2 

A Well, he was videotaping us while we were picketing.  It 3 

looked like he was taking down our license plate numbers as 4 

well.  5 

Q Is this before or after the police had left?  6 

A After the police.  7 

Q Did you respond to Kelly's text to you?  8 

A No.  9 

Q And so what day of the week was the 16th, do you recall?  10 

A The 16th was a Friday.  11 

Q What happened on the following Monday, October 19th?  12 

A The following Monday I went to work like usual like I'll 13 

usually do every day, go in, clock in.  Except that morning 14 

when I walked in John Gilfillan was waiting by a clock, the 15 

time clock.  16 

Q Okay.  And what happened next?  17 

A So before I could even clock-in, John Gilfillan informed 18 

me to come into the office with him.  He shut the door -- 19 

because there's two doors to that office, so there -- shut the 20 

first door and brought me into the main office, which is his 21 

office, sat me down, and printed a piece of paper, and called 22 

Kelly down at Corporate, and put her on speaker to speak.  23 

Q What happened next?  24 

A After that Kelly explained to me that, due to me failing 25 
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to comply with the Company policy of doing drug screen for a 1 

reason of suspicion, I am suspended without pay.  And she gave 2 

me -- well, John gave me the write-up.  3 

Q And what, if anything, did you say?  4 

A Well, she told me to go through it, go through and read it 5 

over, and they waited there.  I read it over, and I told her 6 

that I didn't agree with this because I did comply.  But then I 7 

feel there was no use of arguing about it, and then I informed 8 

them that I'm not signing a piece of paper because all the 9 

timeframes they have on there is completely wrong.  10 

Q And what did --  11 

A And that I disagree, and it's untrue, and it's misleading.  12 

Q And what did -- what did she say?  13 

A She said that's fine.  You have until, I think, it was 14 

4:00 that day to e-mail her a response of why I feel that -- 15 

you know, basically a response to why I feel that is not right 16 

or -- I forgot what the actual writing was.  17 

Q And what did -- what happened next?  18 

A Basically, Kelly said, Okay, well, that's your right.  You 19 

don't have to sign the piece of paper.   20 

And that -- I just took a copy of it -- and John gave me a copy 21 

of it and she explained -- Kelly explained to John Gilfillan to 22 

escort me out the building to my car and not to let any other 23 

coworkers speak to me.  24 

Q And is that what happened next?  25 
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A Yes.   1 

Q What did you do -- so, John escorted you out?  2 

A Yeah, we escorted me out.  3 

Q Where did he escort you to?  4 

A To my car.  5 

Q And what do you do next?  6 

A I got in my car and left.  7 

Q Where do you go?  8 

A Well, almost halfway home and I got a call from the Union 9 

representative stating that they were going to picket.  So I 10 

went back to picket.  11 

Q And were the -- do you recall who's there picketing on 12 

October 19th?  13 

A No, I can't recall.  14 

Q Do you recall if you discussed this in an affidavit?  15 

A I think it is in the affidavit of who.  16 

JUDGE CRACRAFT:  About what time was it that you got a 17 

call about the picketing?   18 

THE WITNESS:  I would say about 8:00 or 9:00.  19 

JUDGE CRACRAFT:  Okay.  20 

THE WITNESS:  Because it was on my way home.  21 

MR. PETERSON:  I'm showing a copy to counsel.   22 

MR. GAUGER:  Okay.  23 

Q BY MR. PETERSON:  Is this an affidavit that you gave to 24 

the NLRB?  25 
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A Yes.   1 

Q Is that your signature, 11/3/15?  2 

A Yes.   3 

Q Is that when you signed it?  4 

A Yes.   5 

Q Does looking at this help refresh your recollection as to 6 

who was there?  7 

A Yes.   8 

Q So we'll start with line 7 through 14. 9 

A Okay.  10 

Q Have you had a chance to look at that?  11 

A Yes.   12 

Q I'll take that back.  What do you -- does it refresh 13 

recollection as to who else -- which Union reps were there?  14 

A Yes.   15 

Q And who do you recall?  16 

A I recall talking Tim Lipscomb, he's the one that I spoke 17 

to, he said to come back to picket.  So I came back.  18 

There's Tim Lipscomb, Fidel, Dean, and Chris, all Union 19 

representatives.  20 

Q Do you recall -- where they there in the morning when you 21 

arrived to work?  22 

A I seen Fidel in a truck, but I didn't see the rest of 23 

them.  They were probably all inside there, too.  24 

Q Okay.   25 
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A Because there's tinted windows.  1 

Q And did you notice them when you left after you got 2 

suspended?  3 

A Yes.   4 

Q And what -- who did you see when you left?  5 

A I seen Fidel.  6 

Q Oh, okay.  That's what you were talking about?  7 

A Yeah.  8 

Q I see.  And can you describe what happened during the 9 

picketing?  10 

A Well, basically, we -- we were picketing until about noon, 11 

but there was a guy, again, with the white truck, which is -- 12 

like I said earlier, the property manager -- he was videotaping 13 

us again, and the police showed up again.  14 

Q Did you hear what the police said?  15 

A Well, the police, basically --  16 

Q That you heard.   17 

A The police basically told us that -- said that --  18 

MR. ARMSTRONG:  Well, object -- I'm going to object to the 19 

form of the answer, which is the police basically told us.  I 20 

think the question was what did he actually hear the police 21 

say.  That's -- an objection would be --  22 

JUDGE CRACRAFT:  That's right.  That's really what I want 23 

to hear.  As best you can remember, what did the police say?  24 

Not like a summary, but the words they used.   25 
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Q BY MR. PETERSON:  In court we like to think of people as 1 

human tape recorders and you do your best to say you said what, 2 

so, when you say, They said, or We said, that's not as helpful 3 

as -- that's what I'm trying to figure out, things you 4 

overheard as opposed to -- that you actually heard as opposed 5 

to, you know, what you may have --  6 

A You mean what the police said?   7 

Q Yes.  So did you hear --  8 

JUDGE CRACRAFT:  Right.  9 

Q BY MR. PETERSON:  Did you hear words coming out of the 10 

policeman's mouth, yourself?  11 

A You mean during their conversation or when they were 12 

speaking to us?   13 

Q Either time.  Did you ever hear any words said by the 14 

police?  15 

A Well, the police were speaking to Fidel.   16 

Q Okay.  And did you hear that conversation?  17 

A Yes.   18 

Q You were close enough to hear what he said after that?  19 

A I was standing right next to him.  20 

Q Fair enough.  What did you hear?  21 

A He said that the property manager Mick was complaining 22 

about us being there and also the other tenants in that area 23 

were complaining about the noise, so if we cannot use the 24 

bullhorns and stuff.  They wanted to get us out of there, but 25 
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they know that there's penal codes that will -- basically, 1 

gives us our rights to be there.  2 

Q That's what you heard the police officer say?  3 

A Yes.   4 

MR. ARMSTRONG:  Objection, and move to strike the portion 5 

of the answer as to what the other people may have said to the 6 

police.  I don't have a problem with this witness recounting 7 

what he actually heard the police say to him.  But to the 8 

extent the police or recounting another conversation, I would 9 

object on the basis of hearsay.  10 

MR. PETERSON:  That's -- if I would be heard, if he's 11 

recounting what he heard the police officer said, that's -- 12 

well, I mean, what the police officer said is hearsay, but it's 13 

a report that's made and so --  14 

JUDGE CRACRAFT:  I'll allow it for that purpose.  15 

Q BY MR. PETERSON:  Go ahead.   16 

A They basically just told us not to make loud noises 17 

because we was using the bullhorns and stuff.  Fidel says that 18 

he can't do it, We'll keep it down but we're not going to turn 19 

it off.   20 

He said, Okay, and that one of the tenants were going to come 21 

and speak to us about the noise and basically conversate (sic) 22 

about that and that was it.  23 

Q Did you hear any other words said by the police that day?  24 

A Nothing else I can recall.  25 
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Q And did -- you said something about the tenant coming to 1 

have a discussion -- the police mentioned something about a 2 

tenant's going to come talk to you?  3 

A Yes.  It was the tenant text door.  4 

Q Did that?  5 

A To Squires.  6 

Q Did that happen, did you see --  7 

A Yeah, it did happen eventually.  8 

Q What happened?  9 

A The tenant came and spoke to Fidel, Fidel said --  10 

Q You overheard this conversation?  11 

A Yes.  We were right there.  He basically said, you know -- 12 

the tenants basically saying this, He says, some of my guys are 13 

working on heavy machineries and they're trying to communicate 14 

against -- to each other, so could you guys keep down a little 15 

bit while they're right there doing that, and they're good.  16 

Q Okay.  How long did you picket for on October 19th?  17 

A Until about noon.  18 

Q And do you recall what you did after you stopped picketing 19 

on October 19th?  20 

A Yes.  I went to the hall --  21 

Q Okay.  What did you --  22 

A -- to the Union hall.  23 

Q The Union hall?  24 

A Uh-huh.   25 
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Q Okay.  And what did you do there?  1 

A I had to write up my response for Kelly.  So I wrote my 2 

response there, it was a quick response.  And basically that's 3 

my response for what happened with the suspension, and I 4 

e-mailed it to her before 4:00.  5 

MR. PETERSON:  I have what's been marked for 6 

identification as General Counsel's Exhibit 17, an employee -- 7 

a document entitled employee suspension notice.  8 

Q BY MR. PETERSON:  I'll give you a chance to review that, 9 

and let me know when you're done.   10 

A Okay.   11 

Q You had a chance to review that?  12 

A Yes.   13 

Q And do you recognize it?  14 

A Yes.   15 

Q And what is it?  16 

A This is the suspension notice that I was handed on the 17 

19th of October 2015.  18 

Q And I notice that there -- there's three pages of the 19 

document.  Can you describe, kind of, what each of the pages 20 

is?  I see the first page, there's no signature, writing --  21 

A Oh, okay.  The first page here, which is one of three, 22 

basically was the first notice that she gave to me -- I mean, 23 

John Gilfillan gave to me when speaking to her in the office.  24 

Q Uh-huh.   25 
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A And I told her I was not going to sign it, and this was 1 

the copy.  2 

Q Okay.   3 

A So the second page is when I got down to the Hall.  I 4 

wrote my response, and I basically signed it, and also wrote on 5 

there -- basically, I didn't believe that some of statements on 6 

there are true and they're misleading.   7 

And the third document is basically the response.  8 

Q Why did you write that response?  9 

A That's what she asked me to write by 4:00 p.m. and e-mail 10 

it to her.  11 

Q Okay.  And is that --  12 

A If I had anything to say about the suspension.  13 

Q Does that response reflect what you thought about the 14 

discipline?  15 

A Yes.   16 

MR. PETERSON:  Move for the admission of General Counsel's 17 

Exhibits 17.  18 

MR. GAUGER:  No objection.  19 

MR. ARMSTRONG:  No objection.  20 

JUDGE CRACRAFT:  General Counsel's Exhibit 17 is admitted.  21 

(General Counsel's Exhibit 17 Received into Evidence)  22 

Q BY MR. PETERSON:  And so I think I interrupted you because 23 

you were -- you'd written-up the response.  And I guess, did 24 

you deliver it to --  25 
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A Yes.  --  1 

Q -- the Company?  2 

A -- I had the Union representatives scan it for me so I 3 

could e-mail it out because it would have looked weird if I 4 

just took it with my phone and tries (sic) to e-mail it.  5 

Q And who did you e-mail it to?  6 

A Kelly Bankston.  7 

Q What did you -- what happened on the next day, 8 

October 20th?  9 

A October 20th.  Do you want me to start at the beginning of 10 

the day?   11 

Q Yeah.   12 

A Okay.  So the beginning of the day I went to work like 13 

usual, met Caleb at the parking lot, walked with him inside the 14 

building to go clock-in.  And he was joking around with me and 15 

he said, There go your boss waiting for you at the clock, which 16 

he was.  He was right by the time clock, again, just like the 17 

day prior.   18 

Q And who you're referring to, John Gilfillan?  19 

A John Gilfillan, yes.  20 

Q Okay.   21 

A So I went to the clock.  And there again, he pulls me in 22 

the office, shuts the door again, sits me back down, and puts 23 

Kelly back on the phone, again, on speaker.  And at this time I 24 

was handed another piece of paper from John Gilfillan and Kelly 25 
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was explaining to me that they read the response.  And 1 

basically for me not complying with company policy -- and there 2 

was a couple of other things she said, I cannot recall the 3 

whole conversation, but she said they were going to terminate 4 

me.   5 

Q And did you say anything in response?  6 

A Yes.  I said, Well, so if you guys are going to terminate 7 

me, where's my last check?  She stated that it was over-nighted 8 

already, the day prior.  9 

Q And what did you say, if anything?  10 

A That was it.  I said, Okay.  I took the termination 11 

papers.  And again, she informed John to escort me out the 12 

building without speaking to anybody in the building --  13 

Q And is that --  14 

A -- and that's exactly what happened.  15 

Q I'm handing you what's been marked as General Counsel's 16 

Exhibit 18, documents of employee termination notice.  Let me 17 

know when you got a chance to look at that.   18 

A Okay.   19 

Q Do you recognize what that is?  20 

A Yes.  This is the termination notice.  21 

Q Did you report this to the Union?  22 

A Yes.  I also gave them a copy of this as well.  23 

Q Do you recall Gilfillan -- John Gilfillan saying anything 24 

during your -- during the termination meeting on October 30th?  25 
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A On this day?   1 

Q Yeah.   2 

A No.  3 

Q What about the day before, October 19th --  4 

A No.  5 

Q -- when you got the suspension notice?  6 

A He was just told for me to get escorted.  7 

MR. PETERSON:  No further questions, Your Honor.  8 

JUDGE CRACRAFT:  Mr. Gauger?   9 

MR. GAUGER:  None here.  10 

JUDGE CRACRAFT:  Cross-examination?   11 

MR. GAUGER:  I'd like to move for the production of any 12 

Jencks statements, then I'm going to need a little bit of time.  13 

MR. PETERSON:  Certainly.  The General Counsel is 14 

tendering two affidavits:  One dated November 13, 2015, it's 15 

three pages plus exhibits; and one more dated October 6th, 16 

2015, also eight pages with exhibits.  17 

MR. ARMSTRONG:  I think, Your Honor, if we broke until 18 

10:45 that would be about right.  19 

JUDGE CRACRAFT:  Very good.  We'll be off the record.  20 

MR. ARMSTRONG:  Thank you.  21 

(Off the record at 10:20 a.m.)  22 

JUDGE CRACRAFT:  Anything before we go on the record?   23 

MR. PETERSON:  Nothing from General Counsel, Your Honor.  24 

MR. GAUGER:  Nothing here.  25 



 

ΛVTranz 
www.avtranz.com · (800) 257-0885 

282 

MR. ARMSTRONG:  Nothing here, Your Honor.  1 

JUDGE CRACRAFT:  We'll be on the record.  2 

MR. ARMSTRONG:  Thank you.  3 

CROSS-EXAMINATION  4 

Q BY MR. ARMSTRONG:  Mr. Saephan, is that --  5 

A Yep.  6 

Q -- correct pronunciation?  7 

A That's correct.  8 

Q All right.  Thank you.  So my name is Dwight Armstrong, 9 

and I'm an attorney for Squires Lumber Company.  You've 10 

testified for several hours now so you know the question and 11 

answer format.  I'm going to ask you questions.  If you don't 12 

understand, let me know, and I'll try to rephrase it.  Okay?  13 

A Okay.   14 

Q And if you'd speak up, that would be helpful.   15 

A All right.  16 

Q You mentioned that you're currently employed by a local of 17 

Carpenter's Union.  Is that correct?  18 

A That's correct.  19 

Q And is it true that you got the job on or about the same 20 

day you were terminated from employ at Squires?  21 

A That's correct.  22 

Q Had you been promised a job by the Carpenter's Union 23 

before that date if you were -- if you had been fired?  24 

A Correct.   25 
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Q In other words, the Carpenter's Union said, Hey, if you're 1 

fired, we'll hire you?  2 

A Correct.   3 

Q So don't worry about getting fired, right?  4 

A (No verbal response).  5 

Q Essentially?  6 

MR. PETERSON:  Objection, asked and answered.  7 

JUDGE CRACRAFT:  Did they say don't worry about getting 8 

fired?   9 

THE WITNESS:  No.  10 

JUDGE CRACRAFT:  Okay.  11 

Q BY MR. ARMSTRONG:  They said they would take care if you 12 

got fired, right?  13 

A Correct.   14 

Q Okay.  There was a subpoena that was served on you and 15 

counsel for the Union -- or the General Counsel, I forgot which 16 

one -- produced two little notebooks, you know.  I'll hold them 17 

up, one is blue and one is red.  Do these look familiar to you?  18 

A Yes.   19 

Q Okay.   20 

MR. ARMSTRONG:  Your Honor, may I approach the witness?   21 

JUDGE CRACRAFT:  Certainly.  22 

Q BY MR. ARMSTRONG:  So, Mr. Saephan, I'm going to hand you 23 

these two notebooks.  And if you could just take a moment to 24 

look at them and verify for the record that they are indeed 25 
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yours and the only handwriting in them are yours.   1 

A Yes.   2 

Q (No verbal response).   3 

A Yes.   4 

Q What was the purpose of you maintaining notice in those 5 

two handbooks?  6 

A I maintain the notes to keep track of what's going on.  7 

Q And how did you decide what to keep track of and what not 8 

to keep track of?  9 

A Well, I keep track of, basically, if anything that I feel 10 

is unfair or something that was done differently than usual.  11 

Q Okay.  So you made a decision to record the things that 12 

stood out in your mind as being more important because they 13 

were unfair?  14 

A I'm sorry?   15 

Q In other words, you made a decision that the things you 16 

would record in there were the more important things that 17 

happened at the Company in your mind?  18 

A In my mind?  Correct.  19 

Q Okay.  And would you agree to me -- if you could take a 20 

quick look through the two notebooks and confirm the following:  21 

I just want to -- just read out the dates, they're very few of 22 

them.  Just read out the dates just on --  23 

A I have September 2nd --  24 

Q So start -- are you reading from the red one or the blue 25 
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one?  1 

A The blue one.  2 

MR. GAUGER:  I object to the form of the question.  The 3 

documents speak for themselves.  Having a witness read the 4 

documents is inappropriate.  5 

MR. ARMSTRONG:  Wait, let me --  6 

JUDGE CRACRAFT:  I don't know that they're being offered.  7 

I think he just wanted to know which dates --  8 

MR. GAUGER:  Or in that --  9 

JUDGE CRACRAFT:  -- notes were taken.  10 

MR. GAUGER:  That would be an appropriate to ask the 11 

question, What dates do they cover, would be fine.  12 

JUDGE CRACRAFT:  I thought that's --  13 

MR. ARMSTRONG:  That's what I asked.  14 

JUDGE CRACRAFT:  -- what you did?   15 

MR. GAUGER:  Well, that's not what he did.  He said, 16 

"Please read it."  So the witness was complying.  17 

JUDGE CRACRAFT:  Oh.  Definitely he was looking at the 18 

notebook to, I think, refresh his recollection as to which 19 

dates he took notes.  20 

Is that what you were doing?   21 

THE WITNESS:  Yes.   22 

MR. ARMSTRONG:  You know --  23 

JUDGE CRACRAFT:  So --  24 

MR. ARMSTRONG:  -- I could do it a different way.  25 
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Q BY MR. ARMSTRONG:  I assume you don't remember sitting 1 

here, four months later, what the dates that you wrote in the 2 

notebooks, right?  3 

A Yes.   4 

Q But if you look at the notebooks you would be able to 5 

remember, right?  6 

A Correct.   7 

Q And the dates that you wrote down in the notebooks were 8 

the accurate dates at the time?  9 

A Correct.   10 

Q Okay.  So you could you refresh your recollection is look 11 

at the notebooks.  Let's take the red one first --  12 

A Okay.   13 

Q -- and just let the Judge and the lawyers know what -- 14 

just the dates that you recorded in the red notebook.   15 

A Okay.  All the dates?   16 

Q Yes, please.   17 

A I have September 4 for '15, October 1st of '15, 18 

October 14th of '15.  That's it on the red book.  19 

Q Thank you.  Now on the blue notebook.   20 

A September 2nd of '15; September 10th of '15, 21 

September 11th of '15.  22 

Q So total between the two notebooks there are three 23 

specific dates that you took notes about, correct?  24 

A Correct.   25 
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Q And so you -- let me kind of pinpoint a date of 1 

September 2nd, 2015, as the date that you -- I think, you 2 

referred to it as a petition first -- "petition" was the word 3 

that you used that was given to the Company.  Do you remember 4 

that?  5 

A Yes.   6 

Q And does that date sound right, September 2nd?  7 

A September 2nd.  8 

Q Okay.  And you used the word "petition", but the word 9 

petition doesn't actually appear on the document.  Does it?  10 

A No.  11 

Q Okay.  So if I called it a "demand" or "a piece of paper" 12 

you would know what I am talking about?  13 

A What do you mean by that?   14 

Q Wait -- in other words, if you call it a "demand" or "a 15 

piece of paper dated September 2nd" you'd know what I was 16 

talking about?  17 

MR. GAUGER:  I would object to a piece of paper dated 18 

anything being sufficiently descriptive, and it's going to make 19 

the record a mess.  20 

MR. ARMSTRONG:  All right.  Well I'm going to call it --  21 

JUDGE CRACRAFT:  All right.  I think it's General 22 

Counsel's Exhibit 3(a).  23 

MR. ARMSTRONG:  Oh, I'm sorry.  3(a) -- I think it's 4, 24 

isn't it?   25 
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MR. PETERSON:  3(a) is the September 2nd --  1 

MR. ARMSTRONG:  Okay.  2 

MR. PETERSON:  -- petition, 4 is the October 16th.   3 

MR. ARMSTRONG:  Correct.  4 

Q BY MR. ARMSTRONG:  So having that date in mind, 5 

September 2nd, 2015.  From that date until the date your 6 

employment ended, which was October 20th, 2015 -- correct?  7 

A Correct.   8 

Q There were only six dates that you wrote notes on in those 9 

two notebooks, the six dates you just testified to, right?  10 

A Yes.   11 

Q In your mind, those were the dates that it was important 12 

to write things on, right?  13 

A Yes.   14 

Q You testified that when you first started working at 15 

Squires Lumber Company, you were hired through the temporary 16 

agency called workers.com.  Correct?  17 

A That's correct.  18 

Q And then at some point you transitions to be a regular or 19 

direct hire at Squires Lumber, correct?  20 

A Correct.   21 

Q And the work that you did when you were a temporary 22 

employee through workers.com, compared to the work that you did 23 

when you were a Squires's employee was identical.  Wasn't it?  24 

A It's identical.  25 
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Q Okay.  You worked the same hours, correct?  1 

A Same hours.  2 

Q Worked on the same type of forms, correct?  3 

A I wouldn't say the same kind of forms.  4 

Q Similar?  5 

A Similar.  6 

Q And until the same facility?  7 

A Same facility.  8 

Q And you worked with the same people?  9 

A Yes.   10 

Q The same hours of the day, the same break schedule, 11 

correct?  12 

A Same break schedule.  13 

Q Same start time, same stop time?  14 

A Correct.   15 

Q All right.  So other than the fact that you now were a 16 

direct hire of Squires Lumber Company, in your mind, there is 17 

nothing different in terms of your working conditions that 18 

existed when you were a temporary.  Would that be a fair 19 

statement?  20 

A Rephrase that again.  21 

Q When you were a direct hire of Squires Lumber Company, 22 

your work and conditions were no different than they were when 23 

you were a temporary employee --  24 

MR. GAUGER:  I'm --  25 
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Q BY MR. ARMSTRONG:  -- would that be a fair statement?  1 

MR. GAUGER:  Objection; it's actually vague.  Because 2 

"working conditions" is hugely vague and overbroad.  You've 3 

already gone through the elements, and I think it's also asked 4 

and answered.  5 

MR. ARMSTRONG:  I think it's a fair question, Your Honor.  6 

JUDGE CRACRAFT:  It calls for a legal conclusion to some 7 

extent, so it's conclusory.  You have gone through various 8 

parts that he agrees were pretty much the same or similar.   9 

MR. ARMSTRONG:  Let me try it a different way.  10 

JUDGE CRACRAFT:  Thank you.  11 

Q BY MR. ARMSTRONG:  Was there anything different that you 12 

can tell us about your work environment or conditions when you 13 

become a regular, direct hire of Squires versus when you were a 14 

temporary employee through workers.com?  15 

A Can you rephrase that question?   16 

Q I don't think I can clarify it anymore --  17 

A You mean the --  18 

Q -- then I just did.   19 

A -- work conditions, did anything change?   20 

Q Correct.  21 

A A few things.  22 

Q What were they?  23 

A The working conditions -- basically, the Porta Potty for 24 

example.  There was a couple of things that I informed John 25 
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Gilfillan, which is the cite manager -- do you want me to 1 

explain it into detail?   2 

Q Explain what?  3 

A Do you want me to explain it into detail?   4 

Q Sure.   5 

JUDGE CRACRAFT:  Are you talking -- I'm sorry to 6 

interrupt.  You're talking about changes that were made in the 7 

workplace?   8 

THE WITNESS:  Yes.   9 

JUDGE CRACRAFT:  And I -- correct me if wrong 10 

Mr. Armstrong.  But I think what he's getting at was, was your 11 

daily routine different?  Did you perform the same work under 12 

the same supervision, during the same hours, in the same place 13 

before and after, when you were a temp and when you were a 14 

permanent?   15 

THE WITNESS:  Just about similar.  16 

JUDGE CRACRAFT:  Similar?   17 

THE WITNESS:  Uh-huh.   18 

MR. ARMSTRONG:  All right.  Thank you.  19 

Q BY MR. ARMSTRONG:  You mentioned an individual name, 20 

Mauricio.  Do you remember him?  21 

A Yes.   22 

Q Do you know what his last name is?  23 

A No.  24 

Q Okay.  And I think you testified that when you saw him at 25 
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the Company, at least, on one occasion he was there on 1 

crutches?  2 

A Yes.   3 

Q Are you share of that?  4 

A Yes.   5 

Q How many days did you see him on crutches?  6 

A It was a couple days and then he took off.  7 

Q What month or --  8 

A That was like the beginning of my hire through the temp 9 

agency.  10 

Q So that was early on?  11 

A Early on.  12 

Q Did you ever witness Caleb Alvarez offer employment to 13 

anybody?  14 

A What you mean by that?  Like --  15 

Q I think my question's clear.  Did you ever witness or 16 

observe -- you know who Caleb Alvarez is, right?  17 

A Yes.   18 

Q Okay.  And you know what it means to offer somebody 19 

employment, offer somebody a job, right?  20 

A Yes.   21 

Q Did you ever observe or witness Mr. Alvarez offer anybody 22 

a job?  23 

A Not personally, no.  24 

Q And do you ever observe Mr. Caleb Alvarez terminate or 25 
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fire any employee when you were at Squires Lumber?  1 

A No.  2 

Q And did you ever witness or observe Mr. Alvarez issue an 3 

written warnings to any employee while you were at Squires 4 

Lumber Company?  5 

A No.  6 

Q Did Mr. Caleb Alvarez change your compensation when you 7 

were employed at Squires Lumber Company?  8 

A No.  9 

Q Okay.  Do you remember, at some point, you needed to take 10 

a couple days off to attend a funeral --  11 

A Yes.   12 

Q -- off work?  And when you asked to take a couple days off 13 

to attend a funeral, the person you asked about that was 14 

John Gilfillan, correct?  15 

A That is correct.  16 

Q You didn't go ask Caleb Alvarez about that -- 17 

A No.  18 

Q And it was John Gilfillan, not Caleb Alvarez who approved 19 

your time off to attend the funeral, correct?  20 

A That's correct.  21 

Q At some point you got an increase in your hourly wage from 22 

12 to $13 an hour.  I think that was when you transitioned from 23 

temporary employee to a Squires's employee.  Is that right?  24 

A Yes.   25 
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Q And isn't it true that it was John Gilfillan who told you 1 

what you're wage would be, correct?  2 

A Correct.   3 

Q It wasn't Caleb Alvarez, correct?  4 

A He was there.  5 

Q John Gilfillan was the one who told you, correct?  6 

A Correct.   7 

Q You mentioned that John Gilfillan and Caleb Alvarez were 8 

both present when you received the hiring package from Squires 9 

Lumber Company, correct?  10 

A That's correct. 11 

Q And I think your testimony was that John Gilfillan did all 12 

the talking, right?  13 

A I mean, they were both talking.  14 

Q Oh, but wasn't it John Gilfillan that actually conducted 15 

the meeting and told you about the terms and conditions of your 16 

employment?  17 

A That's correct.  18 

Q And in fact, I think when you testified before, you 19 

couldn't remember anything specific that Caleb Alvarez even 20 

said.  Would that be right?  21 

A Correct.   22 

Q There were two other -- what I'll term as -- "direct" or 23 

"regular employees" of Squires Lumber Company:  One was Louie 24 

Morabito and the other was Francisco Martinez.  And you're 25 
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familiar with both of those, correct?  1 

A Correct.   2 

Q And at some point you were informed that had been hired as 3 

Squires employees, correct?  4 

A Correct.   5 

Q And it was John Gilfillan that told you that, not 6 

Caleb Alvarez, correct?  7 

A You want me to answer that?   8 

Q Yes.   9 

A John told me about Francisco.  10 

Q Yep.   11 

A "Louie" I learned Louie.  12 

Q I'm sorry?  13 

A "Louie" I learned from himself that he was hired on.  14 

Q Okay.  But you didn't learn about either of those hires 15 

from Caleb Alvarez, correct?  16 

A Correct.   17 

Q I think you testified that Caleb Alvarez, at some point, 18 

made a statement to you that -- I think you said that he said 19 

his hiring and firing rights had been taken away.  Was that 20 

your testimony?  21 

A That is correct.  22 

Q But you had never observed him hire or fire anybody, had 23 

you?  24 

A I mean, head a say-so.   25 
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Q Sorry?  1 

A He had a say-so --  2 

Q Oh?  3 

A -- in who --  4 

Q He never -- you're not aware of -- well --  5 

MR. GAUGER:  Your Honor --  6 

THE WITNESS:  Well, I didn't --  7 

MR. GAUGER:  -- object; he's still answering.  8 

JUDGE CRACRAFT:  Let's let the witness answer the 9 

question.  10 

THE WITNESS:  He had a say-so in who they keep in the 11 

Company and who they let go in the Company.  12 

Q BY MR. ARMSTRONG:  Okay.   13 

MR. ARMSTRONG:  Move to strike as nonresponsive.  14 

JUDGE CRACRAFT:  It's not responsive to the exact 15 

question.  He wants to know if you've actually seen --  16 

THE WITNESS:  You mean, have I witnessed it?  No.  17 

MR. GAUGER:  And that's asked and answered.  18 

JUDGE CRACRAFT:  Correct. 19 

MR. ARMSTRONG:  Okay.   20 

Q BY MR. ARMSTRONG:  Can you identify one employee --  21 

MR. GAUGER:  Asked and answered.  22 

MR. ARMSTRONG:  It's a different question.  23 

JUDGE CRACRAFT:  Let the question be asked.  24 

MR. ARMSTRONG:  It's a different question, Your Honor.  25 
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I'm now asking by name.  1 

Q BY MR. ARMSTRONG:  Can you identify any employee of 2 

Squires Lumber Company that you're aware of that Caleb Alvarez 3 

hired?  4 

MR. GAUGER:  Objection; asked and answered.  5 

JUDGE CRACRAFT:  It's a little different.  I'll allow 6 

this.  7 

THE WITNESS:  What was the question again?   8 

Q BY MR. ARMSTRONG:  Can you identify by name any employee 9 

of Squires Lumber Company that Caleb Alvarez hired?  10 

A Hired onto the Company?  You mean "direct hire", right?  11 

Q Yes.   12 

JUDGE CRACRAFT:  Not a temp.  13 

MR. ARMSTRONG:  I'm taking it --  14 

THE WITNESS:  No.  15 

MR. ARMSTRONG:  -- one by one.   16 

Q BY MR. ARMSTRONG:  As a direct hire?  17 

MR. GAUGER:  See, we're assuming a fact not in evidence.  18 

We're just -- I don't know if it's in evidence or not yet.  But 19 

the Employer's position is there are no direct hires, they're 20 

all temps.  So it's unfair question.  It's a trick question.  21 

MR. ARMSTRONG:  I don't understand that objection at all.  22 

JUDGE CRACRAFT:  I'll allow this line of questioning.  23 

Why don't you repeat the question.  24 

MR. ARMSTRONG:  Thank you.  25 
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Q BY MR. ARMSTRONG:  So, I'll break it down:  First, direct 1 

hire; second, temps.  Can you identify by name any individual 2 

who was personally hired by Caleb Alvarez?  3 

A No.  4 

Q Can you identify any individual by name who was hired by 5 

Caleb Alvarez as a temporary employee?  6 

A No.  7 

Q There's some testimony that you gave regarding the wearing 8 

of hardhats in the workplace.  Do you remember that testimony?  9 

A Yes.   10 

Q And I think you attributed a statement to a gentleman 11 

you've named as "Mauricio" who announced that -- the rule was 12 

going to be that employees had to wear the hardhats until they 13 

actually got to the break pit.  Do you remember that?  14 

A Yes.   15 

Q That wasn't Caleb Alvarez saying anything about hardhats, 16 

was it?  17 

A Caleb was standing right next to him.  18 

Q He didn't say anything --  19 

A But, no --  20 

Q -- did he?  21 

A -- he didn't say it.  22 

Q Thank you.  With respect to the warning notice that you 23 

got for not working mandatory overtime on October 14, 2015 -- 24 

that was the day the warning was -- it was John Gilfillan that 25 
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gave that to you, correct, along with Kelly Bankston on the 1 

telephone?  2 

A That's correct.  3 

Q Caleb was not in the office then, was he?  4 

A No.  He's the one that told me to go into the office.  5 

Q Right.  Caleb Alvarez was not in the meeting --  6 

A No.  7 

Q -- in -- he was not in the meeting in which you were given 8 

the warning, was he --  9 

A Correct.   10 

Q -- is that correct?  And when you were given the 11 

suspension notice, again, that was delivered to you by John 12 

Gilfillan in person, with Kelly Bankston on the phone alone, 13 

just those two people, correct?  14 

A Correct.   15 

Q Caleb Alvarez was not part of that meeting at all --  16 

A No.  17 

Q -- correct?  Is that right?  18 

A He wasn't there.  19 

Q And the same with respect to the termination notice that 20 

you received, there's no signature of Caleb Alvarez on that, is 21 

there?  22 

A No.  23 

MR. ARMSTRONG:  Your Honor, I've marked as an exhibit -- 24 

Employer's Exhibit Number 9 -- and again, this is out of order, 25 
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but I'll tie it together and fill in the blanks.  Employer's 1 

Exhibit Number 9, which is a confirmation of receipt of 2 

employee handbook, dated August 3, 2015.   3 

Q BY MR. ARMSTRONG:  Mr. Saephan, could you take a moment 4 

and just take a look at this document and let me know when 5 

you're ready to answer questions about it.   6 

A Okay.  Okay.   7 

Q First, can we establish -- but first, do you recognize the 8 

document?  9 

A Yes.   10 

Q Is that your signature on Exhibit Number 9?  11 

A Yes.   12 

Q Okay.  And did you sign it on August 13, 2015?  13 

A Yes.   14 

Q Okay.  And this was before the September 2nd, 2015, 15 

document called the -- that you call a petition was delivered 16 

to the Company, correct?  17 

A Yes.   18 

Q Okay.  And the second sentence of employer -- Employer's 19 

Exhibit Number 9 says, quote: "I understand and agree that it 20 

is my responsibility to read and familiarize myself with the 21 

policies and procedures contained in the handbook." 22 

Do you agree that I read that accurately?  23 

MR. GAUGER:  No.  24 

MR. PETERSON:  Objection, document speaks for itself.  25 
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MR. GAUGER:  It speaks for itself.  And you did not --  1 

JUDGE CRACRAFT:  Sustained.  2 

MR. GAUGER:  -- read it accurately.  3 

MR. ARMSTRONG:  Okay.   4 

Q BY MR. ARMSTRONG:  Let me try it again.  "I under -- "  5 

MR. GAUGER:  Objection.  6 

JUDGE CRACRAFT:  I sustained the objection.  7 

MR. ARMSTRONG:  Okay.   8 

JUDGE CRACRAFT:  The document does speak for itself.  9 

MR. ARMSTRONG:  All right.   10 

Q BY MR. ARMSTRONG:  Did -- do -- after reading Exhibit 11 

Number 9, do you understand that it was your obligation to read 12 

and familiarize yourself with the company employee handbook?  13 

A Yes.   14 

Q And did you do so?  15 

A Yes.   16 

Q Thoroughly?  17 

A Yes.  I didn't read it thoroughly at that time.  18 

Q When did you ever read it thoroughly?  19 

A After the write-up.  20 

Q Okay.  So how much did you read before the write-up -- I 21 

think you're talking about the write-up on October 14, 2015, --  22 

A That's correct.  23 

Q -- regarding the overtime, right?  24 

A Yes.   25 
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Q So between August 13, 2015, when you signed Employer's 1 

Exhibit 9 and the date of the write-up, October 14, 2015, when 2 

did you read the handbook thoroughly?  3 

MR. GAUGER:  Objection; relevancy.  4 

JUDGE CRACRAFT:  What is the relevance?   5 

MR. ARMSTRONG:  Well, there's a whole series of allegation 6 

in the complaint about provisions in the employee handbook.  7 

And I think it's relevant for the Employer to show that -- even 8 

if the employees weren't familiar with the provisions which 9 

they allege are offensive and violative of the Act and that the 10 

provisions in the handbook did not prohibit or chill organizing 11 

in any fashion.  The fact that this employee, I think, will 12 

testify that he didn't know what was in the employee handbook 13 

goes to that point.  14 

MR. GAUGER:  And, Your Honor, I may be heard?   15 

On the point of unlawful rules:  The Board makes it clear 16 

that the mere maintenance of the rules itself makes it 17 

unlawful.  And relevance is:  How familiar individual employees 18 

are with the handbook is irrelevant.  It's a reasonable 19 

employee standard.  And details as to how thoroughly he may or 20 

may not have read the handbook aren't relevant to prove point  21 

-- the language in the rules itself.  22 

JUDGE CRACRAFT:  And that's the case.  It's --  23 

MR. ARMSTRONG:  Well --  24 

JUDGE CRACRAFT:  -- reasonable employee and how they would 25 
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construe it.  We don't accept information about how thoroughly 1 

the employees read it, whether they understood a specific rule 2 

to prohibit concerted activity.  3 

MR. ARMSTRONG:  Well, okay.  But my point is that in a 4 

case where the General Counsel's is seeking a bargaining order, 5 

I think it's relevant to demonstrate that none of these rules 6 

in this employee handbook were adopted in response to union 7 

organizing or were adopted in an attempt to limit union 8 

organizing.  9 

JUDGE CRACRAFT:  Right.  And there's no allegation that 10 

the timing was such.  These rules predate, that's my 11 

understanding.  12 

MR. ARMSTRONG:  Correct.  All right.   13 

Q BY MR. ARMSTRONG:  So it -- your testimony is that you did 14 

read the testimony and --  15 

MR. GAUGER:  Objection; relevance.  16 

MR. ARMSTRONG:  Well, we -- wait -- we've had a bunch  17 

of --  18 

JUDGE CRACRAFT:  Let's finish the question.  19 

MR. ARMSTRONG:  Yeah.  We've had a bunch of testimony --  20 

MR. GAUGER:  Sorry, to be clairvoyant.  I'll try to keep 21 

it under control.  22 

MR. ARMSTRONG:  Well, I don't think it's clairvoyant.  I 23 

think it's interruptive --  24 

MR. GAUGER:  Well --  25 
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JUDGE CRACRAFT:  Let's don't have any back and forth here.  1 

MR. GAUGER:  Yeah.  We're doing really well being polite 2 

in this hearing.  Let's -- I'll try to continue that tradition.  3 

JUDGE CRACRAFT:  Thank you.  4 

MR. ARMSTRONG:  So there's been a lot of testimony about 5 

overtime and what's in the employee handbook.  So I think it's 6 

appropriate and relevant for me to ask this witness when he 7 

became aware of these provisions.  8 

JUDGE CRACRAFT:  I'm sustaining the objection, and I find 9 

that such evidence will be irrelevant.  Except I will let you 10 

ask him about the overtime provision and whether he searched 11 

for that.  12 

MR. ARMSTRONG:  Okay.  13 

Q BY MR. ARMSTRONG:  So when you first got the handbook, you 14 

don't remember seeing any provision in it about overtime.  Is 15 

that right?  16 

A I mean, there's a thing that says "overtime" in there, but 17 

yes.  18 

Q I think you're testimony a little while ago this morning 19 

was that after you received the written warning on October 14, 20 

2015, you read through the handbook thoroughly.  And you 21 

couldn't find any provision in there about mandatory overtime 22 

is --  23 

A That is correct.  24 

Q -- that your testimony?  Is that right?  25 
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A That is correct.  1 

Q And you looked pretty thoroughly when you did that?  2 

A Yeah.  3 

Q Okay.   4 

MR. ARMSTRONG:  Is General Counsel's Exhibit 11 up there 5 

with the witness, Your Honor?  6 

JUDGE CRACRAFT:  I believe it is, yes.  7 

THE WITNESS:  The actual handbook?   8 

JUDGE CRACRAFT:  It's this thick -- probably --  9 

THE WITNESS:  Okay.  It's right leer.  10 

JUDGE CRACRAFT:  Okay.   11 

THE WITNESS:  This is it.  12 

JUDGE CRACRAFT:  The witness has it before him.  13 

Q BY MR. ARMSTRONG:  Mr. Saephan, if you could turn to page 14 

37 of General Counsel's Exhibit 11 -- that's the employee 15 

handbook.   16 

A What page is that?   17 

Q 37.   18 

A Okay.   19 

Q And do you see in the middle of the page a section called 20 

"Overtime for Nonexempt Employees"?  21 

A Correct.   22 

Q And when you searched for the employee handbook provision 23 

on overtime on or about October 14, 2015, do you remember 24 

locating this provision?  25 
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A You mean this section, right?  1 

Q Yes.   2 

A Yes.   3 

Q And was it your understanding of reading this section that 4 

mandatory overtime was not required by the Company?  5 

MR. GAUGER:  Objection; that misstates his testimony.  He 6 

said that there was no provision on mandatory overtime.  And in 7 

fact, the word "mandatory" does not appear in this section.  8 

MR. ARMSTRONG:  Your Honor, I don't think it's appropriate 9 

to have a speaking objection.  10 

JUDGE CRACRAFT:  I'll allow you to follow this 11 

questioning.  The objection is overruled.  I'm not sure that 12 

his prior testimony was that he didn't see any provision on 13 

mandatory overtime.  I do -- I mean, I remember it was 14 

something of that nature.  I just don't remember his exact 15 

words.  So if you would like to explore that, you can.  16 

MR. ARMSTRONG:  Okay.  17 

Q BY MR. ARMSTRONG:  Wasn't it your testimony that when you 18 

went and looked through the handbook carefully you didn't find 19 

any provision that required mandatory overtime.  Is that your 20 

testimony?  21 

A Correct.   22 

Q Okay.  And in reading page 37 of General Counsel's 23 

Exhibit 11 you remember seeing that on or about October 14th 24 

when you looked for it?  25 
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A It's not in there.  1 

Q Okay.  Didn't --  2 

MR. GAUGER:  Objection; he didn't -- that was 3 

nonresponsive.  4 

JUDGE CRACRAFT:  I think what he's saying is, Do you 5 

remember seeing the middle part of this when you examined the 6 

handbook on October 14th.  Do you remember seeing this 7 

provision here?   8 

THE WITNESS:  Yeah --  9 

JUDGE CRACRAFT:  Not whether or not the provision requires 10 

mandatory overtime, but you saw --  11 

THE WITNESS:  I saw.  12 

JUDGE CRACRAFT:  -- that there was --  13 

THE WITNESS:  I seen this section, I read --  14 

JUDGE CRACRAFT:  Okay.  --  15 

THE WITNESS:  -- through it.  16 

JUDGE CRACRAFT:  Thank you.  17 

Q BY MR. ARMSTRONG:  So you read that first sentence that 18 

says:   19 

Xx. "Employees may be required to work overtime as necessary."   20 

A That is correct.  21 

Q And you interpreted that as not being -- not allowing the 22 

Company to require overtime.  Is that right?  23 

MR. PETERSON:  Objection.  24 

MR. GAUGER:  That's not his testimony.  25 
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MR. PETERSON:  It misstates testimony.  1 

MR. GAUGER:  Yeah.  2 

MR. ARMSTRONG:  Well, I think it's appropriate 3 

cross-examination --  4 

JUDGE CRACRAFT:  You've changed it from positive to 5 

negligent.  6 

MR. ARMSTRONG:  I -- yes.   7 

JUDGE CRACRAFT:  And so he didn't say that that clause 8 

does not allow the Company to require mandatory overtime.  And 9 

parsing through these words for how he understood it versus how 10 

the writer intended is not going to move this forward.  11 

MR. ARMSTRONG:  All right.   12 

Q BY MR. ARMSTRONG:  When you worked at the Company as a 13 

regular, direct employee at Squires Lumber Company there was a 14 

little machine where you would clock-in in the morning, and 15 

clock-out for lunch, and clock back in, and clock-out at the 16 

end of the day.  Do you remember that?  17 

A That's correct.  18 

Q And did you ever experience any difficulty using that 19 

clock?  20 

A No.  21 

Q It never -- did it ever malfunction for you?  22 

A Not for me, at least.   23 

Q Do you ever observe it malfunctions for anyone else?  24 

A Not that I can recall.  25 
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Q You testified that on a certain date that you couldn't 1 

exactly recall both Chris and Kyle Paxson visited the facility 2 

and spoke to employees in the break area.  Do you remember that 3 

testimony?  4 

A Yes.   5 

Q And I think you said it was -- you couldn't remember which 6 

of the brothers spoke, but only one of them spoke?  7 

A Yes.   8 

Q And that particular speaker had a piece of paper in front 9 

of him -- or papers in front of him and basically read from 10 

them.  Is that right?  11 

A Yes.   12 

Q Okay.  And in fact, in the red little notebook that you 13 

have in front of you, you did take one note on that meeting on 14 

October 1st, 2015.  Is that right?  15 

A Yes.   16 

Q And the only thing that you wrote down in your notebook, 17 

your red notebook, on October 1st, 2015, was this one reference 18 

to what the speaker said.  Right?  19 

A You want me to look through it?   20 

Q Yes.   21 

A Yes.   22 

Q All right.  Is your recollection now refreshed about what 23 

you documented the speaker as saying on October 1st, 2015?  24 

A What do you mean by that, just this little section?   25 
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Q Having read this, does it refresh your memory as to what 1 

the speaker actually said on October 1st?  2 

MR. GAUGER:  I object.  He didn't testify that he couldn't 3 

remember what they said.  He testified he didn't know which of 4 

them it was, just didn't know which one was talking.  5 

JUDGE CRACRAFT:  I think you may have jumped the gun a 6 

little bit.  He's already testified what he could recall.  And 7 

my assumption is that whatever's in the red notebook may be 8 

something he didn't testify about.  And you're trying to ask 9 

him if he now recalls whatever's in the red notebook.  Is that 10 

right?   11 

MR. ARMSTRONG:  Well, there's one -- only one thing in the 12 

red notebook.  And I would like him to testify what he wrote 13 

down in the red notebook as the only thing he recorded the 14 

witness -- the speaker saying on that date.  I think that's 15 

important.  16 

MR. GAUGER:  That's the best evidence objection.  17 

JUDGE CRACRAFT:  Are you seeking to enter the contents of 18 

the red notebook?  Do you want to put that evidence --  19 

MR. ARMSTRONG:  Yes --  20 

JUDGE CRACRAFT:  -- is that --  21 

MR. ARMSTRONG:  -- I do.  22 

MR. GAUGER:  No objection.  Just mark it and put it in.  23 

JUDGE CRACRAFT:  Well, why don't we go ahead then.  And 24 

that way that will be --  25 
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MR. ARMSTRONG:  Okay.  I only --  1 

JUDGE CRACRAFT:  -- in the record.  2 

MR. ARMSTRONG:  I have -- General Counsel's only given me 3 

one copy of it.  And so -- I only want to put in this one page.  4 

So I'd be happy to show the witness just one page.  5 

MR. GAUGER:  You can have --  6 

JUDGE CRACRAFT:  You've --  7 

MR. GAUGER:  You can mine.  8 

JUDGE CRACRAFT:  Yeah, you've got the original.  9 

THE WITNESS:  Yeah, I have the original.  10 

MR. GAUGER:  Here, let me give him mine.  11 

MR. ARMSTRONG:  Well -- I've got it.  12 

MR. PETERSON:  And I'm happy to make copies over break --  13 

JUDGE CRACRAFT:  Okay.  14 

MR. PETERSON:  Or right now or.  15 

MR. ARMSTRONG:  So, he's got it.  So he can look to the 16 

page that says "October 1st".  17 

THE WITNESS:  Okay.   18 

Q BY MR. ARMSTRONG:  And is that your handwriting on 19 

October 1st, 2015?  20 

A Yes.   21 

MR. ARMSTRONG:  So, unless you want me to question the 22 

witness more, I'm happy to. But he's authenticated it and so --  23 

JUDGE CRACRAFT:  Right.  24 

MR. ARMSTRONG:  -- I would -- I guess, I'd mark this page 25 
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of the red note back as Employer's Exhibit 13 and offer it in 1 

evidence.  2 

MR. GAUGER:  We have anything else in tomorrow.   3 

MR. PETERSON:  I just have -- what's the relevance?   4 

MR. ARMSTRONG:  It goes to show what he recorded as 5 

important in terms of what he remembers Mr. Paxson saying on 6 

October 1st.  And I think when we get to argue about -- I think 7 

General Counsel's going to argue that there were certainly 8 

unlawful statements made by Mr. Paxson at this meeting.  And in 9 

fact, the only statement recorded in the red notebook is a 10 

perfectly lawful statement.  In fact, it says: "We'll recognize 11 

the Union if there's an election."  12 

MR. GAUGER:  There's a -- there's some hieroglyphics here 13 

that I'm certainly going to ask him to read into the record.  14 

Like --  15 

MR. ARMSTRONG:  I'd be happy to have him read it into the 16 

record.  17 

MR. PETERSON:  Yeah, let's --  18 

JUDGE CRACRAFT:  Please proceed.  19 

MR. PETERSON:  So honestly, I guess, I have no objection 20 

at this point if it's saves -- if it's clear for the record and 21 

it saves time if this be read in rather than entered as an 22 

exhibit.  23 

MR. ARMSTRONG:  It's fine with me.  24 

JUDGE CRACRAFT:  However -- okay.   25 
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MR. ARMSTRONG:  That might be easier.  1 

JUDGE CRACRAFT:  Why don't you read us what is written 2 

for --  3 

THE WITNESS:  Oh --  4 

JUDGE CRACRAFT:  -- the date.  5 

THE WITNESS:  October 1st?   6 

JUDGE CRACRAFT:  Yes.  7 

THE WITNESS:  Okay.  It says: "Owner -- owners Kyle and 8 

Chris came down from Collen than to have a meeting with us 9 

saying they recognize the Union is now involved.  And if the 10 

Union witness the election, they ask -- the Company will 11 

acknowledge it."  12 

MR. ARMSTRONG:  Thank you.  13 

JUDGE CRACRAFT:  Thank you.  14 

Q BY MR. ARMSTRONG:  Mr. Saephan, I'm going to show you a 15 

copy of what I've marked as Exhibit Number 10.  Let me know 16 

when you've finished looking at it.   17 

A Okay.   18 

MR. ARMSTRONG:  And, Your Honor, I'm not sure I moved 19 

exhibit number -- Employer's Exhibit Number 9 into the record.  20 

So I'd move to move that into evidence.  21 

JUDGE CRACRAFT:  Any objection?   22 

MR. GAUGER:  None here.  23 

MR. PETERSON:  None here.  24 

JUDGE CRACRAFT:  Respondent's Exhibit 9 is admitted.  25 
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(Respondent's Exhibit 9 Received into Evidence)  1 

Q BY MR. ARMSTRONG:  Mr. Saephan, looking at Respondent's 2 

Exhibit 10 again, is that your signature?  3 

A Yes.   4 

Q You signed it on August 13, 2015?  5 

A Correct.   6 

Q And that was before September 2nd, 2015, and any book 7 

petition being given to the Company?  8 

A Correct.   9 

Q All right.  And did you read it when you signed it?  10 

A Yes.   11 

Q And you -- so you knew there were some rules about 12 

hardhats?  13 

A (No verbal response).  14 

Q You knew --  15 

A What was the question?   16 

Q -- there were some rules about hardhats?  17 

A Do I know any rules about hardhats?   18 

Q You knew that there were some rules about hardhats --  19 

A Yes.   20 

Q -- after you read Exhibit 10 --  21 

A Yes.   22 

Q -- correct?  Okay.  And in the Squires's workplace there 23 

is -- there are forklifts driving around, correct?  24 

A Correct.   25 
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Q There's lumber stacked?  1 

A In the warehouse?   2 

Q Outside of the warehouse?  3 

A Correct.   4 

Q Okay.  Most of your work was done inside of the warehouse.  5 

Is that right?  6 

A Most of the time, yes.  7 

Q Most of the time.  So when percentage of your time would 8 

you be inside the warehouse versus outside?  9 

A I would say 90 percent --  10 

Q Ninety percent --  11 

A -- inside.  12 

Q -- inside.  Okay.   13 

MR. ARMSTRONG:  I'd like to move the admission of Exhibit 14 

Number 10, Your Honor.  15 

JUDGE CRACRAFT:  Any objection?   16 

MR. PETERSON:  None.  17 

MR. GAUGER:  No objection.  18 

JUDGE CRACRAFT:  Respondent's Exhibit 10 is admitted.  19 

(Respondent's Exhibit 10 Received into Evidence)  20 

Q BY MR. ARMSTRONG:  I'd like to show you -- this is a copy 21 

of what I've marked as Exhibit Number 11, Employer's 22 

Exhibit 11.  Mr. Saephan, just let me know when you've finished 23 

reading it.   24 

A Okay.   25 
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Q Is that your signature?  1 

A Yes.   2 

Q You signed it on or about August 13, 2015?  3 

A Correct.   4 

MR. ARMSTRONG:  Your Honor, I'd like to move the admission 5 

of Employer's Exhibit 11.  6 

MR. PETERSON:  What's the relevance of Exhibit 11?   7 

MR. ARMSTRONG:  It goes to hardhat and safety rules.  8 

JUDGE CRACRAFT:  Any objection?   9 

MR. PETERSON:  I have no objection.  10 

MR. GAUGER:  None here.  11 

JUDGE CRACRAFT:  Respondent's Exhibit 11 is admitted.  12 

(Respondent's Exhibit 11 Received into Evidence)  13 

MR. ARMSTRONG:  Your Honor, I'm going to hand the witness 14 

Respondent's Exhibit 12.  15 

THE WITNESS:  Okay.   16 

Q BY MR. ARMSTRONG:  All right.  Have you seen Exhibit 12 17 

before?  18 

A Yes.  This is the timesheets of our pay periods.  19 

Q All right.  If you could look at page 2 of Exhibit 12, 20 

please.  And on the first date, at the top, that was 21 

October 7th, which is a Wednesday.  It shows when you clock-in 22 

and out, in and out.  Do you remember clocking in and out at or 23 

about those times?  24 

A I'm sorry.  What was the question?   25 
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Q Do you remember clocking in or out at or about those times 1 

that is reflected on page 2 of Exhibit 12?  2 

A What day was that?   3 

Q First one, October 7th.   4 

A Yes.   5 

Q And as far as you remember you had no trouble clocking in 6 

and out that day using the electronic clocking system, correct?  7 

A Yes.   8 

Q And down toward the bottom, the date of October 13th -- 9 

that was the Tuesday -- and that day you clocked-out at 3:31 in 10 

the afternoon.  Is that right?  11 

A Yes.   12 

Q And that was the day that you did not work overtime, 13 

right?  14 

A Yes.   15 

Q And do you explain specifically why you weren't able to 16 

work overtime on that date to either John Gilfillan or 17 

Caleb Alvarez?  18 

A I explained it to Caleb.  19 

Q What did you say?  20 

A That -- to pay bills.  21 

Q You had to pay bills?  22 

A Yes.   23 

Q You mean you physically had to go somewhere to pay bills 24 

or write --  25 
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A Correct.   1 

Q -- checks or what?   2 

A I had to physically go to go pay bills.  3 

Q Okay.  And did you talk to John Gilfillan about that?  4 

A No.  5 

Q How often did you have to work -- well, let me strike that 6 

and start again.   How often did you work overtime at Squires 7 

Lumber Company, approximately, between the time you started as 8 

a direct employee and the time that your employment ended?  9 

A I mean, not so much once we got into direct hire because a 10 

lot of orders were behind.  11 

Q Well, would you say it was a relatively infrequent 12 

occasion when you were asked to work overtime?  13 

A Rephrase that.  14 

Q Would you say it was relatively infrequently -- in other 15 

words, not very often that you were asked to work overtime?  16 

A I would say, yes.  17 

Q So were -- on most days you ended as scheduled, right?  18 

A Regular schedule.  19 

Q And this reflects that on October 14th of 2015 that was 20 

the day that you actually received a warning for not having 21 

worked overtime on a prior day, the 13th, right?  22 

A Correct.   23 

Q And or in the 14th you then worked overtime until 5:00, 24 

right?  25 
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A Correct.   1 

Q Okay.  You were asked to work overtime and you didn't?  2 

A Correct.   3 

Q Okay.  And at the bottom of the page there's some 4 

handwriting -- and I just want to confirm a couple things.  5 

October 16th was the Friday that you went to the drug testing 6 

clinic in the morning, correct?  7 

A Correct.  And then you came back and worked on a picket 8 

line front of the Company on that day, right.  Correct.   9 

Q You didn't actually perform any work for Squires on that 10 

day, correct?  11 

A That's correct.  12 

Q And you were paid for four hours of pay for that day, 13 

correct?  14 

A From my understanding, yes.  15 

Q And then on October 19th -- it was the following Monday -- 16 

that was the day that you came in early in the morning at your 17 

regular time and were suspended, correct?  18 

A On Monday?   19 

Q Yes.   20 

A Monday the 19th, yes.  21 

Q Right.  And so you were at the Company for a very short 22 

time and Mr. Gilfillan's office, right?  23 

A Correct.   24 

Q Less than 15 minutes?  25 
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A I would say a little bit more than 15 minutes, but just 1 

about.  2 

Q All right.  And then you went and picketed again out front 3 

of the Company, right?  4 

A Correct.   5 

Q And the Company did pay you for four hours on that day, 6 

correct?  7 

MR. PETERSON:  Objection; what is the relevance of 8 

payment.   9 

MR. ARMSTRONG:  Well, he said, he was suspended without 10 

pay, and he also asked about the final paycheck.  So I think 11 

it's fair for the Employer to show that he was paid a show-up 12 

time for all these days, and he was paid his final paycheck on 13 

time.  We don't want to leave any indication in the record that 14 

he wasn't.  15 

JUDGE CRACRAFT:  I'll let you make that record.  Please 16 

proceed.  17 

Q BY MR. ARMSTRONG:  All right.  So I think the question 18 

was, on October 19th you were paid four hours of pay, correct?  19 

A Yes.   20 

Q Okay.  And then on Tuesday the -- the 20th was a Tuesday, 21 

correct?  22 

A Yes.   23 

Q And you didn't actually come to the Company physically 24 

that day at all, right?  25 
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A Tuesday?   1 

Q Yes.   2 

A I did.  3 

Q Well, did you come to picket?  Is that why you came?  4 

A You mean on the 20th?   5 

Q Yes.   6 

A The 20th is when I got terminated.  7 

Q Right.  Did you -- were you physically there and got 8 

terminated?  9 

A Yes.  I was physically there talking to John, John 10 

Gilfillan and Kelly.  11 

Q Okay.  And how long were you at the Company?  12 

A Just about 15-20 minutes.  13 

Q Okay.  And then, again, you did didn't actually perform 14 

any work, and you were paid four hours of pay for that, right?  15 

A Correct.   16 

Q And you actually got your finally paycheck delivered to 17 

you on Tuesday the 20th, right?  18 

A Correct.   19 

Q And that reflected these hours that are mentioned on 20 

Employer's Exhibit 12, right?  21 

A Correct.   22 

Q And Tuesday, October 13, 2015, are you aware of anyone 23 

else that was asked to work overtime and did not?  24 

A Francisco.  25 
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Q Okay.  And do you have any information as to why he was 1 

unable to work overtime on that day?  2 

MR. PETERSON:  Objection; relevance.  3 

JUDGE CRACRAFT:  What was the relevance of whether this 4 

employee knows that?   5 

MR. ARMSTRONG:  It goes to both of their reasons for not 6 

working overtime on that day, Your Honor, and whether they were 7 

legitimate or not.  And I think this witness may have evidence 8 

as to why Mr. Martinez also refused to work overtime on this 9 

day.  10 

MR. PETERSON:  I'm also going to object to the relevance 11 

of their -- whether they have legitimate reasons or not for not 12 

working overtime.  How is that relevant to anything in the 13 

case?   14 

MR. ARMSTRONG:  Well, because if they received warnings 15 

and there'll be testimony as to how the Company allows 16 

employees to not work overtime when they have a legitimate 17 

excuse.  18 

MR. GAUGER:  That's irrelevant.  19 

JUDGE CRACRAFT:  I'm going to sustain the objection as to 20 

his knowledge of Mr. Martinez's reasons.  21 

MR. PETERSON:  Also, as a matter of efficiency, it is my 22 

understanding of the theory of the case isn't that there was a 23 

bad excuse or no excuse.  The theory of the case is no rational 24 

human being would believe that they were ordered to work 25 
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overtime given when they were told.  That's the theory of the 1 

case.  It doesn't matter when they had excuses or not.  2 

JUDGE CRACRAFT:  Yes.  That is the General Counsel and 3 

charging party's --  4 

MR. GAUGER:  They say it more politely then I do.  5 

JUDGE CRACRAFT:  -- theory of the case.  6 

MR. GAUGER:  But that's what it is.   7 

JUDGE CRACRAFT:  Okay.  Are you requesting that 8 

Respondent's Exhibit 12 be admitted?   9 

MR. ARMSTRONG:  I am, Your Honor.  10 

JUDGE CRACRAFT:  Any objection?   11 

MR. PETERSON:  No, Your Honor.  12 

MR. GAUGER:  I'm -- I've got an objection as to 13 

authenticity.  14 

JUDGE CRACRAFT:  Is it because of the handwriting?   15 

MR. GAUGER:  Yeah.  I don't know --  16 

JUDGE CRACRAFT:  I was going to ask that, too.  Do you 17 

know who's handwriting it is on the bottom of page 2?   18 

THE WITNESS:  No.  19 

JUDGE CRACRAFT:  But you agree that you're pay did reflect 20 

that you were paid --  21 

THE WITNESS:  Yes.   22 

JUDGE CRACRAFT:  -- those amounts?   23 

THE WITNESS:  When I got that last check mailed to me --  24 

JUDGE CRACRAFT:  Okay.  25 
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THE WITNESS:  -- it was on there.  But I didn't know where 1 

it came from.  2 

JUDGE CRACRAFT:  But you cannot authenticate this 3 

handwriting?   4 

MR. GAUGER:  I think he made --  5 

THE WITNESS:  No.  6 

MR. GAUGER:  May have just done it.  Your Honor, if I can 7 

have a very brief word here?   8 

JUDGE CRACRAFT:  Certainly.  9 

CROSS-EXAMINATION  10 

Q BY MR. GAUGER:  When you received your paycheck stub?  11 

A Uh-huh.   12 

Q -- your last check that day --  13 

A Yes.   14 

Q -- and you opened it and looked at it, did -- was this 15 

very handwriting on it?  16 

A I didn't -- I never received this paper.  17 

Q Okay.   18 

A I received the termination notice.  There was like a -- 19 

there was writing on there stating that they were paying four 20 

hours for that day, that day, and this day.  21 

Q Okay.   22 

JUDGE CRACRAFT:  I'm willing to --  23 

MR. GAUGER:  No objection --  24 

JUDGE CRACRAFT:  Well -- okay.  25 



 

ΛVTranz 
www.avtranz.com · (800) 257-0885 

325 

MR. GAUGER:  No objection given that testimony.  I mean, 1 

it may or may not be.  But apparently that's what's happening 2 

and that's what he remembers, so its fine.  3 

JUDGE CRACRAFT:  As far as the handwritten notes.  The pay 4 

seems to coincide with the handwritten notes, but those notes 5 

are not authenticated.  I think the record is fully developed 6 

regarding the total amount of pay.  And I'm going to admit it 7 

without regard to the handwritten notes.   8 

If you want to authenticate that later, that's fine.  9 

(Respondent's 12 Received into Evidence)  10 

CROSS-EXAMINATION (CONTINUED)  11 

Q BY MR. ARMSTRONG:  Mr. Saephan, I'd like you to look at 12 

Employer's Exhibit Number 5, which is not in evidence, but it 13 

should be up there.   14 

A Number 5?   15 

Q It's a photograph?  16 

A Oh, the number --  17 

One of these?   18 

Q Yes.   19 

A The colored one, right?  20 

Q Yeah, it should be one of those.   21 

MR. GAUGER:  The black and white one?   22 

MR. ARMSTRONG:  Yeah.  23 

THE WITNESS:  Okay.   24 

Q BY MR. ARMSTRONG:  Having worked at the Company for as 25 
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long as you did, looking at that photograph, can you identify 1 

what it is?  2 

A You mean where it's at or?   3 

Q Yes.   4 

A That's right across --  5 

Q Where's the picture --  6 

A -- the street from the Squires's gate.  7 

Q Okay.  So the -- there's a street right kind of in the 8 

lower third of the picture, and across that street there's 9 

another company?  10 

A Yes.   11 

Q Okay.  And there's a crane there, do you see that?  12 

A Yes.   13 

Q Do you remember ever seeing that crane out there?  14 

A A few times.  15 

Q Okay.   16 

A I mean, I don't really pay attention to that side, but I 17 

do see them messing around with cranes and forklifts and stuff.  18 

Q Do you remember, on any of the dates that you were out 19 

there picketing, do you ever remember seeing a crane like that 20 

at the neighboring property?  21 

A I mean, I don't usually look down that side.  22 

Q So you don't recall?  23 

A I don't recall.  24 

Q If you could look at Employer's Exhibits 6 and 7, which 25 
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are calendars for September and October of 2015.   1 

A What number was it?   2 

Q 6 and 7.   3 

A 6 and 7.   4 

JUDGE CRACRAFT:  Did you say Respondent's Exhibit 6 and 7?   5 

MR. ARMSTRONG:  Yes, Respondent's exhibits.  6 

JUDGE CRACRAFT:  The two calendars?   7 

MR. ARMSTRONG:  Yes.  8 

JUDGE CRACRAFT:  Okay.   9 

THE WITNESS:  I only see one.  10 

JUDGE CRACRAFT:  There should be one for September and one 11 

for October.  Here it is.  12 

THE WITNESS:  Oh thank you.  Okay.  13 

Q BY MR. ARMSTRONG:  All right.  So, looking at these 14 

calendars -- maybe they'll help refresh your recollection, 15 

maybe they won't -- but between September 2nd, 2015, and 16 

October 20th, 2015, on how many occasions did you personally 17 

picket in front of Squires Lumber Company?  18 

A You said from September 2nd to October?   19 

Q 20th.   20 

A 20th?  And the question was, how many times we picket?   21 

Q How many times did you personally engage in picketing at 22 

Squires -- at the Squires location?  23 

A From then to then?  Okay.  About three or four times.  24 

Q Do you remember the dates?  25 
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A Not exactly.  But -- I mean, like I -- I know a couple of 1 

days for sure.  2 

Q Okay.  Well the dates you know for sure, I think, are 3 

Friday, October 16th, correct?  4 

A Correct.   5 

Q Monday, October 19th, correct?  6 

A Correct.   7 

Q What other days do you know for sure?  8 

A The 20th.  9 

Q Tuesday the 20th --  10 

A Uh-huh.   11 

Q -- of October?  Any other days?  12 

A Gnat that I can recall at this moment.  13 

Q Okay.  So based on your best recollection the very first 14 

time that you picketed was after you had been sent to a clinic 15 

for a drug test, correct?  16 

A Can you say the question again?   17 

Q Sure.  The very first time that you picketed -- let me say 18 

it a different way.  You never actually picketed at Squires 19 

Lumber Company until you had been sent to clinic for a drug 20 

test.  Isn't that true?  21 

MR. GAUGER:  Objection; he never actually picketed until 22 

after he bought a new pair of blue tips.  It's the same 23 

irrelevant question.  You know --  24 

JUDGE CRACRAFT:  I think the record --  25 
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MR. GAUGER:  -- it's misleading --  1 

JUDGE CRACRAFT:  -- reflects that is the case.  2 

MR. GAUGER:  It's argumentative.  3 

MR. ARMSTRONG:  Okay.  I thought it was proper 4 

cross-examination to establish, you know the timing of the 5 

picketing, and we're going to -- 6 

JUDGE CRACRAFT:  But -- 7 

MR. ARMSTRONG:  -- get into the -- 8 

JUDGE CRACRAFT:  -- it appears to me that you're trying to 9 

enlighten his decision to picket to being sent for a drug test. 10 

MR. ARMSTRONG:  Yes, I am. 11 

JUDGE CRACRAFT:  And, the timing's already there on the 12 

record. 13 

MR. ARMSTRONG:  Okay.  Your Honor, satisfy is there, and 14 

then I don't need to -- 15 

JUDGE CRACRAFT:  It is there. 16 

MR. ARMSTRONG:  -- pound it in the ground. 17 

JUDGE CRACRAFT:  Thank you. 18 

Q BY MR. ARMSTRONG:  Okay.  So, directing your attention to 19 

General Counsel's Exhibit Number 4. 20 

A Did you say Number 4? 21 

Q General Counsel Exhibit 4. 22 

A Okay. 23 

Q That's your signature on General Counsel Exhibit 4, right?  24 

A Correct. 25 
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Q And, I think we've established that the first time that 1 

you saw this document was after you left the drug testing 2 

clinic on Thursday the 15th, and went to the Union hall, 3 

correct? 4 

A I think I got the drug screen before that. 5 

Q Okay.  I think we're saying the same thing.  In other 6 

words -- 7 

JUDGE CRACRAFT:  That's what he said too -- 8 

MR. ARMSTRONG:  Oh, okay. 9 

JUDGE CRACRAFT:  -- I think. 10 

Q BY MR. ARMSTRONG:  The first time that you ever saw this 11 

document was after you left the drug testing clinic on Thursday 12 

the 15th, and went to the Union hall in the late afternoon on 13 

that date, correct?  14 

A Correct. 15 

Q Okay.  You've never seen this document before then?  16 

Right? 17 

A No. 18 

Q And, prior to you seeing this document and then going to 19 

the Union hall on -- in late afternoon on Thursday, October 20 

15th, you didn't know anything about a strike or picketing that 21 

was to take place on Friday the 16th, did you? 22 

A Can you tell me the question again? 23 

Q Sure.  Prior to seeing this document at the Union hall on 24 

late afternoon, Thursday October 15, you had not had any 25 
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knowledge that there was going to be picketing at the Squires 1 

Company location on Friday the 16th, did you? 2 

A You said prior to -- 3 

MR. GAUGER:  Yeah, it's -- the question is -- 4 

MR. ARMSTRONG:  Well, I don't -- Your Honor -- 5 

MR. GAUGER:  No, I'm going to make -- 6 

MR. ARMSTRONG:  Well, I'm just -- 7 

MR. GAUGER:  A non-speaking objection.  The question is 8 

confusing.  Because, of the structure of the sentence. 9 

JUDGE CRACRAFT:  Well, he just wants to know if you had 10 

heard about picketing before you go to the Union hall. 11 

MR. GAUGER:  Perfect. 12 

THE WITNESS:  No. 13 

JUDGE CRACRAFT:  Thank you. 14 

MR. GAUGER:  Thank you, Your Honor. 15 

JUDGE CRACRAFT:  So, I kind of stepped in and rephrased 16 

it, but he agrees that he had not heard about picketing before 17 

he got to the Union hall on the 15th. 18 

MR. ARMSTRONG:  Okay, that's what I wanted to establish. 19 

Q BY MR. ARMSTRONG:  In fact, wasn't it actually later that 20 

evening that you talked to the Union representative, Tim 21 

Lipscomb, and he was the one, that evening by telephone, that 22 

said that you would be going on strike the next the next 23 

morning -- 24 

A Yes. 25 
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Q -- isn't that true?  Okay.  So, it wasn't at the Union 1 

hall?  It was actually a phone call later that evening from 2 

Mr. Lipscomb, wasn't it? 3 

A Correct. 4 

Q Okay.  So, you misspoke then? 5 

A Yes. 6 

Q Is that right?  Did you actually sign General Counsel 7 

Exhibit 4 on October 15th, or did you back-date that -- 8 

A No, I signed it -- 9 

Q -- and signed it on October 16th? 10 

A -- that day.  I signed it that day. 11 

Q Okay.  So, at or about 4:00 in the afternoon on that day? 12 

A Yes. 13 

Q Okay.  Did you make any attempt, yourself, to contact John 14 

Gilfillan or Kelly Bankston, at any time on Thursday, October 15 

15th to advise them that you would be engaging in a work 16 

stoppage on Friday, October 16th? 17 

MR. PETERSON:  Objection.  Relevance? 18 

JUDGE CRACRAFT:  What is the relevance? 19 

MR. ARMSTRONG:  Well, the relevance goes to their theory 20 

that we -- we, the company, somehow discriminated against 21 

Mr. Saephan for engaging in a strike or protected concerned 22 

activities when, I think the record is going to reflect that 23 

the company had no idea that this was going to happen, when 24 

they sent Mr. Saephan for the drug test.  That's the way the 25 
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evidence will come in. 1 

MR. PETERSON:  The -- there's ample -- there's some Union 2 

activity prior to the strike that establishes animus.  There's 3 

ample employer knowledge, and animus.  I'm not saying it's 4 

directly in response to the strike, but the general organizing 5 

campaign that was going on. 6 

JUDGE CRACRAFT:  Sure, but I think his point is much 7 

narrower. 8 

MR. ARMSTRONG:  It is. 9 

JUDGE CRACRAFT:  What he's saying is, the company didn't 10 

know on the 15th that it was an empty gesture to send 11 

Mr. Saephan for drug testing the following day. 12 

MR. PETERSON:  Well, I guess the -- from the evidence, it 13 

was an empty gesture given the information that Mr. Saephan 14 

communicated on the night before saying that the clinic is 15 

going to be closed.  So, in that sense, it was an empty 16 

gesture, but as far as -- so, I guess, yeah, I mean, I don't 17 

think there's any evidence that shows the company had knowledge 18 

of the strike prior to the morning of the 16th. 19 

JUDGE CRACRAFT:  No, there isn't.  The first attempt to 20 

give notice was when Mr. Gilfillan -- 21 

MR. ARMSTRONG:  Gilfillan. 22 

JUDGE CRACRAFT:  Gilfillan -- 23 

MR. ARMSTRONG:  Scottish. 24 

JUDGE CRACRAFT:  -- drove up.  And, we all agree to that, 25 
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I think. 1 

MR. GAUGER:  No argument. 2 

MR. ARMSTRONG:  Yeah, okay.  So, as long as we can 3 

stipulate to that fact, then I think I've established that. 4 

Q BY MR. ARMSTRONG:  All right, so now, I want to ask, on 5 

the 15th, which was the Thursday when you had the text messages 6 

going back and forth between you and Mr. Gilfillan, let me pull 7 

them out.  Let me just back up a minute.  If you could look at 8 

General Counsel Exhibit 9. 9 

A Okay. 10 

Q All right.  And, page 2 of this exhibit, is the reverse 11 

side.  So, we're all in agreement that as you left Squires 12 

Lumber Company at about 2:00 that afternoon, Thursday, October 13 

15, you were directed to go to this address at 1000 Nut Tree 14 

Road in Vacaville; is that correct?  15 

A It was after 2:00. 16 

Q It was after 2:00.  Well, what time was your break on 17 

October 15th? 18 

A At 2:00. 19 

Q 2:00.  So, it was what, 2:15? 20 

A It was about 2:15, 2:20 that I left the vicinity. 21 

Q All right.  And, what happened was you were in your 22 

vehicle, correct?  23 

A Correct. 24 

Q And, Ms. Bankston came out to speak with you, correct?  25 
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A Correct. 1 

Q And, I think you said you actually got out of your 2 

vehicle; is that true? 3 

A That's correct. 4 

Q Were you sitting in the passenger side of the vehicle or 5 

the driver's side? 6 

A I can't recall. 7 

Q Can't recall?  Were you actually smoking a cigarette at 8 

the time? 9 

A Yes.  I -- 10 

Q Or had you been -- 11 

A -- was lighting it up, yeah. 12 

Q -- smoking? 13 

A Yes. 14 

Q Had you been smoking -- had you finished smoking, or were 15 

you in the process of smoking -- 16 

A In the process of -- 17 

Q -- when Ms. -- 18 

A -- lighting up a cigarette. 19 

Q So, you mean it was already lit?  Or you were lighting it? 20 

A I just lit it up. 21 

Q Okay.  So, you were in -- you're not sure where in the 22 

car, and was your window down? 23 

A Yes. 24 

Q And, what did Ms. Bankston say -- 25 
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A She said -- 1 

Q -- first thing she said? 2 

A -- can -- she said, can you -- you want me to answer that? 3 

Q Yes. 4 

A She said, can you come outside, I need to speak to you. 5 

Q So, she actually asked you to get out of the car? 6 

A Yes. 7 

Q She didn't speak to you with the window rolled down? 8 

A No.  She said, can you step outside, can I speak to you? 9 

Q Okay.  And, then she told you that she was sending you to 10 

be drug tested based on reasonable suspicion, right?  11 

A Correct. 12 

Q And, you said, who's reasonable suspicion, right?  13 

Remember saying that? 14 

A I didn't say that. 15 

Q You didn't say that?  And, did Kelly Bankston say it was 16 

her reasonable suspicion? 17 

A No. 18 

Q She didn't say anything? 19 

A She said, basically, I have reasonable suspicions.  That's 20 

her words. 21 

Q So, you didn't ask what the reasonable suspicion was? 22 

A I asked. 23 

Q What did she say? 24 

A She said she had reasonable cause. 25 
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Q Well, what were your words to her? 1 

A I said, what's the reason? 2 

Q What did she say? 3 

A Just know that we -- I have reasonable suspicions that 4 

you're under the influence. 5 

Q And, did you drop it at that point, or did you try to 6 

pursue what this reasonable suspicion was? 7 

A At that point, I just said, okay, where do you want me to 8 

go? 9 

Q Okay.  Now, prior to this meeting at your vehicle, at 10 

about 2:15 or so on -- 11 

A Uh-huh. 12 

Q -- Thursday, October 15, had you talked to anybody in the 13 

company about what you would do if you were ever sent for a 14 

drug test? 15 

A No. 16 

Q So, if somebody testifies to that, that would be 17 

inaccurate? 18 

A Correct. 19 

Q Okay.  And -- 20 

MR. PETERSON:  Objection to vague -- what time period? 21 

MR. ARMSTRONG:  At any time before October 15th. 22 

JUDGE CRACRAFT:  Your answer is still no, no one had -- 23 

THE WITNESS:  No. 24 

JUDGE CRACRAFT:  Okay, thank you. 25 
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Q BY MR. ARMSTRONG:  Had you ever discussed with any Squires 1 

Lumber employee prior to October 15, 2015, the subject of 2 

marijuana and being under the influence at work? 3 

MR. GAUGER:  Relevance? 4 

JUDGE CRACRAFT:  That's a pretty broad question.  First of 5 

all, it covers, I guess, temporary and regular employees, as 6 

well as management.  And, discussions among employees would 7 

appear to me to be irrelevant.  And, not binding at all on the 8 

company.  Are you trying to discover -- 9 

MR. ARMSTRONG:  Well -- 10 

JUDGE CRACRAFT:  -- whether he talked to a member of 11 

management? 12 

MR. ARMSTRONG:  No, I think if -- and, I don't know 13 

whether they intend to do this, but if they intend to challenge 14 

reasonable suspicion, I think we're prepared to put on 15 

witnesses that will provide the foundation for the reasonable 16 

suspicion.  I don't know whether they will do that, I don't 17 

know whether Your Honor is going to find that to be relevant at 18 

all, because the mere fact is he was sent for testing, and our 19 

position is he violated the instructions by leaving the testing 20 

site without authorization.  And, so to some extent it may not 21 

even be -- that may not relevant, but if you -- 22 

JUDGE CRACRAFT:  Well, to -- right now, what I know is 23 

what's on the record.  I -- and, so we don't know what the 24 

reasonable cause is, because this employee testified that he 25 
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was never told.  If you don't think reasonable cause has to be 1 

proved, that's your decision. 2 

MR. ARMSTRONG:  Okay. 3 

JUDGE CRACRAFT:  The -- as far as I know, the General 4 

Counsel has no evidence about what it might be, and doesn't 5 

intend to go into it.  But, if you want to go into it as part 6 

of your defense, you may.  On the other hand, if you determine 7 

that your defense is failure to follow instructions to get to 8 

the drug testing, that may be your defense as well.  But -- 9 

MR. PETERSON:  I should point out, Your Honor, that one of 10 

the allegations in the complaint is that on October 15th, that 11 

Respondent ordered its employee, Bobby Saephan, to take a drug 12 

test, and that's alleged as -- that act is alleged as being 13 

unlawful. 14 

JUDGE CRACRAFT:  Because, it was done for his Union 15 

activity? 16 

MR. PETERSON:  Correct. 17 

JUDGE CRACRAFT:  Right.  And, that's the issue I have 18 

before me. 19 

MR. PETERSON:  Right, exactly.  I just wanted -- 20 

JUDGE CRACRAFT:  And -- 21 

MR. PETERSON:  So, it isn't -- I mean, it is an issue. 22 

MR. GAUGER:  Well, it is a pronoun that it causes nothing, 23 

but consternation. 24 

JUDGE CRACRAFT:  But, in any event -- 25 
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MR. PETERSON:  The question is -- 1 

JUDGE CRACRAFT:  -- are you disagreeing with my suggestion 2 

to him that he is the one who makes his defense of this 3 

allegation? 4 

MR. PETERSON:  Yeah, I agree with that. 5 

MR. GAUGER:  As does the Union. 6 

JUDGE CRACRAFT:  Okay. 7 

MR. ARMSTRONG:  Okay.  All right. 8 

Q BY MR. ARMSTRONG:  So, then my question is, directing your 9 

attention back to the 15th of October, when Kelly Bankston 10 

notified you that she had reasonable suspicion that you were 11 

under the influence of marijuana, and was going to be drug 12 

tested.  Prior to that moment in time, had you ever discussed 13 

with any of your co-workers what you would do if the company 14 

ever asked you to take a drug test? 15 

MR. GAUGER:  Beyond the scope. 16 

JUDGE CRACRAFT:  It is beyond the scope, and I've -- I 17 

would find any such evidence irrelevant, totally irrelevant.  18 

So, I'll sustain the objection. 19 

MR. ARMSTRONG:  Okay.  Well, I'm going to ask Mr. Saephan, 20 

and did he ever tell any employee at Squires Lumber Company 21 

that he smoked marijuana at the company. 22 

MR. GAUGER:  Objection, beyond the scope, relevance. 23 

JUDGE CRACRAFT:  Sustained. 24 

Q BY MR. ARMSTRONG:  Did you ever make a statement to any 25 
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Squires Lumber Company employee about using someone else's 1 

urine to pass the drug test? 2 

MR. GAUGER:  Beyond the scope, Your Honor. 3 

JUDGE CRACRAFT:  Sustained. 4 

MR. ARMSTRONG:  So, just to be clear, Your Honor, if I 5 

produce a witness that makes those statements, that's fine, you 6 

just don't -- you're not -- just not allowing it in through 7 

this witness, because it's beyond the scope of direct? 8 

JUDGE CRACRAFT:  No.  I find it irrelevant. 9 

MR. ARMSTRONG:  Okay. 10 

JUDGE CRACRAFT:  It's sort of like trying to prove that 11 

there was probable -- that there suspicion, because someone 12 

said, oh, when I was in college, I smoked once.  It's not 13 

relevant.  It's -- so, I may exclude your witness who comes in 14 

to say that.  But, we'll face that when it gets here.  Don't 15 

just pull back and not present the witness. 16 

MR. ARMSTRONG:  Okay.  All right. 17 

Q BY MR. ARMSTRONG:  Mr. Saephan, did you show up at work on 18 

October 15th, which is a Thursday, 2015, with any of your 19 

clothes smelling of marijuana?  Is that just not possible? 20 

MR. GAUGER:  Objection.  Speculative, relevance. 21 

JUDGE CRACRAFT:  The speculative part is sustained. 22 

MR. ARMSTRONG:  Okay. 23 

Q BY MR. ARMSTRONG:  Do you know what marijuana smells like? 24 

MR. GAUGER:  Objection, same objection. 25 
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JUDGE CRACRAFT:  Sustained. 1 

MR. ARMSTRONG:  Well, given that, Your Honor, I'm probably 2 

at a good breaking point.   3 

JUDGE CRACRAFT:  It is noon.  We'll take our lunch break 4 

now.  We'll be off the record.  How much more cross do you 5 

think you'll have? 6 

MR. ARMSTRONG:  Probably a half-an-hour. 7 

(Off the record at 12:05 p.m.) 8 

JUDGE CRACRAFT:  Further cross-examination, Mr. Armstrong. 9 

MR. ARMSTRONG:  Thank you, Your Honor. 10 

Q BY MR. ARMSTRONG:  So, I think when we left, before the 11 

break, Mr. Saephan, we were at the point where you were at your 12 

car, at Squires Lumber Company on Thursday, October 15th, and 13 

Kelly Bankston, the human resources manager was meeting with 14 

you, and advising you to go to a drug testing facility to be 15 

tested, correct?  16 

A Correct. 17 

Q All right.  And, so after she gave you the paperwork 18 

regarding the testing, you knew that you were to go to this 19 

address up in Vacaville, right?  20 

A Correct. 21 

Q And, according to the directions on the map that were 22 

attached to the document given to you, marked as General 23 

Counsel Exhibit 9, that should've taken about 26 minutes to get 24 

there.  Do you agree with me that that's what it says? 25 
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A You talking about the attached -- this one, right? 1 

Q Yes, correct. 2 

A Give or take. 3 

Q And, you left right away, and went to this address, right?  4 

A Correct. 5 

Q Did you speak to anybody at the company facility before 6 

leaving, and after speaking with Ms. Bankston? 7 

A Yes, Francisco. 8 

Q Francisco?  And, you showed him the paperwork? 9 

A No, I told him I had to go do a drug test, and I left. 10 

Q I -- somebody coughed, I'm sorry, I missed the answer.  11 

You talked to Mr. Martinez? 12 

A Yes. 13 

Q And, what did you say to him? 14 

A I said I had to go take a drug test, and I left. 15 

Q And, what did he say? 16 

A He said, okay. 17 

Q Okay.  So, it's a very short conversation? 18 

A Yeah, short conversation. 19 

Q So, you got to this facility at or around 3:00, and how 20 

long did you stay there? 21 

A You talking about the back of the facility -- 22 

Q Correct. 23 

A -- right? 24 

Q Uh-huh. 25 
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A I didn't stay there that long.  I mean I went in there, I 1 

showed the paper, and came back out, made the the call, waited 2 

for a second, and started going towards the Fairfield facility. 3 

Q And, how far is Fairfield from Vacaville? 4 

A Fairfield from Vacaville is -- it's about like 15, 20 5 

minutes away. 6 

Q Okay.  So, pretty close? 7 

A Yeah, pretty close. 8 

Q All right.  So, you think you might've gotten there before 9 

4:00? 10 

A You mean the Fairfield facility? 11 

Q Correct. 12 

A Yes. 13 

Q Okay.  And, so when you got the Fairfield drug testing 14 

clinic, that's when you texted John Gilfillan, the picture of 15 

the poster saying that they were moving, right?  16 

A Well, I have to go in and look for the place first, then 17 

after that, then yes. 18 

Q Correct.  And, so -- I'm going to show you a copy of what 19 

I've marked as Employers Exhibit 14, it's a better copy of some 20 

of the -- a more complete copy of some of the text messages 21 

that you've seen before. 22 

(Counsel confer) 23 

Q BY MR. ARMSTRONG:  All right, take a look at the text 24 

messages if you would, Mr. Saephan. 25 
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A Okay. 1 

Q And, on page 1, and the top of page 2, these are text 2 

messages between you and John Gilfillan, correct?  3 

A That is correct. 4 

Q All right.  And, on page 2 of Exhibit 14, Mr. Gilfillan is 5 

texting you to go to a certain address tomorrow morning at 6 

7:30, that would be Friday, October 16th, correct?  7 

A You said page 2? 8 

Q Page 2.  Top of page 2. 9 

A No, that's actually page 1. 10 

Q Top of page 2. 11 

A Top of page 2. 12 

Q It says, tomorrow morning, at 7:30. 13 

A Yes. 14 

Q All right.  And, Mr. Gilfillan's says to you, text back if 15 

you understand, please.  That was him, right?  16 

A That was him. 17 

Q And, then you texted back, okay.  Right? 18 

A Yes. 19 

Q Okay.  And, at no time, subsequent to when you texted 20 

Mr. Gilfillan, the word, okay, did you advise Mr. Gilfillan or 21 

anybody else from the company that evening that you would be on 22 

strike the following morning, Friday, October 16th, did you? 23 

MR. GAUGER:  Asked and answered. 24 

JUDGE CRACRAFT:  I believe it has been asked and answered, 25 
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but I'm not positive.  So, if you could answer again. 1 

THE WITNESS:  Okay.  So, what was the question again? 2 

Q BY MR. ARMSTRONG:  The question was, at no time after you 3 

texted Mr. Gilfillan the word, okay, did you text him or 4 

anybody else from the company on that evening of October 15, 5 

that you would be on strike the next day, correct?  6 

A Correct. 7 

Q And, then the following morning, Friday, October 16, this 8 

is your text message to John Gilfillan on page 2 of Exhibit 14, 9 

at 7:29 a.m. it says you're back at NorthBay, right?  Yes? 10 

A Yes. 11 

Q Now, at the end of the day, on October 15, after receiving 12 

the text message that's reflected on page 1 and 2 of Exhibit 13 

14, did you know that John Gilfillan was sending you back to a 14 

clinic that was going to be closed on Friday the 16th? 15 

A Did I know? 16 

Q Yes. 17 

A If it was closed? 18 

Q No.  Did you know it was going to be closed? 19 

A Yes. 20 

Q Did you think about letting Mr. Gilfillan know that he was 21 

sending you back to a clinic on Friday, that was going to be 22 

closed? 23 

MR. GAUGER:  Objection, argumentative.  It says it right 24 

there that it's going to be closed. 25 
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JUDGE CRACRAFT:  It is phrased in a little bit of an 1 

argumentative way.  And, I guess the sign had been texted to -- 2 

MR. ARMSTRONG:  Well, I was asking him on the 15th, 3 

whether he -- not on the 16th, but on the 15th, after he texted 4 

the words, okay.  If he knew it was going to be closed on the 5 

16th, why would he not have told Mr. Gilfillan -- 6 

JUDGE CRACRAFT:  He's already been asked that.  He already 7 

said, I already sent them the sign that said they'd be closed 8 

on the 16th, they already knew that. 9 

MR. ARMSTRONG:  Okay. 10 

JUDGE CRACRAFT:  And, so when they told me to go back, I 11 

just said, okay. 12 

Q BY MR. ARMSTRONG:  Next morning, on Friday, October 16th, 13 

you sent Mr. Gilfillan this text message at 7:29 a.m., correct? 14 

A Correct. 15 

Q And, anytime on October 16, 2015, before 7:29 a.m., did 16 

you notify Mr. Gilfillan by text message or otherwise that you 17 

were on strike that morning? 18 

A Did I notify him that morning? 19 

Q Correct. 20 

A No. 21 

Q Did you notify anyone at Squires Lumber Company on the 22 

morning of the 16th, prior to 7:29 a.m. that you were on 23 

strike? 24 

MR. GAUGER:  Objection, argumentative.  We've had a huge 25 
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amount of testimony of the -- 1 

MR. ARMSTRONG:  Your Honor --  2 

MR. GAUGER:  -- Union's efforts to tell Gilfillan they 3 

were on strike.  He kept running away. 4 

MR. ARMSTRONG:  Your Honor, this is -- 5 

JUDGE CRACRAFT:  I think you asked for, before 7:29. 6 

MR. ARMSTRONG:  I did.  And, I asked about this particular 7 

witness, not the Union. 8 

JUDGE CRACRAFT:  I'll allow the question. 9 

THE WITNESS:  The question again? 10 

Q BY MR. ARMSTRONG:  The question is, at any time before 11 

7:29 a.m. on Friday, October 16th, did you notify anyone at the 12 

company that you were going to be on strike that day? 13 

A No. 14 

Q Now, if you go to the last two pages of Employer's Exhibit 15 

14, this is where you're asking John Gilfillan what he wants 16 

you to do, because the clinic is closed, right?  17 

MR. GAUGER:  Objection.  That's compound.  It's what -- 18 

what does he want you to do, and then it inserts the why, but I 19 

think it's -- 20 

JUDGE CRACRAFT:  You can identify -- 21 

MR. GAUGER:  -- two questions. 22 

JUDGE CRACRAFT:  -- this is your text, and then we'll have 23 

counsel ask you -- 24 

THE WITNESS:  This is -- 25 
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JUDGE CRACRAFT:  -- another question. 1 

THE WITNESS:  -- this is my text. 2 

JUDGE CRACRAFT:  Thank you. 3 

Q BY MR. ARMSTRONG:  Okay.  And, on page 3 of Employer's 4 

Exhibit 14, this is your text where you're asking John 5 

Gilfillan, I don't know what you want me to do.  That's your 6 

writing him, right?  7 

A That's correct. 8 

Q And, then on the next page, this would be page 4 of 9 

Exhibit 14, this is now Mr. Gilfillan, is it not, writing you 10 

back, saying quote, hang tight, let me call corporate; is that 11 

right?  12 

A That's correct. 13 

Q And, then you respond, virtually immediately, right?  14 

A I mean if -- 15 

JUDGE CRACRAFT:  If you remember. 16 

THE WITNESS:  Yeah, when I got it, I answered it. 17 

Q BY MR. ARMSTRONG:  I'm sorry? 18 

A When I got it, I answered it. 19 

Q As soon as you got it, you answered it? 20 

A Yes. 21 

Q Correct?  All right.  And, you wrote back, okay -- 22 

A Okay.  23 

Q So you understood you were communicating to Mr. Gilfillan.  24 

Okay.  You would hang tight while he calls corporate, right?  25 



 

ΛVTranz 
www.avtranz.com · (800) 257-0885 

350 

A Correct.  1 

Q Okay.  And when you texted back the word "okay," you were 2 

still at the drug testing facility, correct? 3 

A That is correct.  4 

Q Okay.  And at no time after the time that you texted back 5 

the word "okay" did you text Mr. Gilfillan or anybody else from 6 

the company that you were going to go on strike, isn't that 7 

correct?  8 

A You mean did I --  9 

MR. GAUGER:  Asked and answered. 10 

THE WITNESS:  No. 11 

JUDGE CRACRAFT:  This is a slightly different question.  12 

I'll allow it.  And your answer is no. 13 

THE WITNESS:  No. 14 

JUDGE CRACRAFT:  Correct. 15 

Q BY MR. ARMSTRONG:  So you agree with me that you left the 16 

drug testing facility before you heard back from John Gilfillan 17 

as to what he wanted you to do.  18 

A Can you rephrase that question? 19 

Q Sure.  Would you agree with me that you then left -- after 20 

sending the text message that says "okay," the next thing that 21 

you did was to leave the drug testing facility before waiting 22 

for further instructions from Mr. Gilfillan, correct? 23 

A I mean I wouldn't say I left immediately, but yes. 24 

Q You left before getting any instructions from Mr. 25 
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Gilfillan, correct? 1 

A Yes. 2 

Q And nobody from the company, including Kelly Bankston, had 3 

communicated with you to say it was okay to leave the drug 4 

testing facility at that time, had they? 5 

A Yeah, I didn't get information or direction to leave, 6 

correct? 7 

Q Right. 8 

A No. 9 

Q No one from the company, in other words, had given you 10 

permission to leave the --  11 

A No. 12 

Q -- drug testing facility, right?  13 

MR. ARMSTRONG:  I'd like to move the admission, Your 14 

Honor, of Exhibit 14.  15 

JUDGE CRACRAFT:  Any objection?  16 

MR. PETERSON:  None. 17 

MR. GAUGER:  None here. 18 

JUDGE CRACRAFT:  Respondent's Exhibit 14 is admitted. 19 

(Respondent Exhibit Number 14 Received into Evidence) 20 

MR. GAUGER:  I've marked as Exhibit -- Employer's Exhibit 21 

Number 15, Your Honor, a text message.  22 

Q BY MR. ARMSTRONG:  Let me know when you've finished 23 

reading it.  24 

A Okay.  25 
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Q Have you seen this before? 1 

A Yes. 2 

Q Is this a text message that you received on your telephone 3 

A Yes.  4 

Q Is the number at the top area code 707-853-8229, is that 5 

your cell phone number?  6 

A Yes. 7 

Q Okay.  And was this text message from Kelly Bankston to 8 

you? 9 

A Yes. 10 

Q And this is the message that you say you first saw when 11 

you were at the picket line at Squires at or around 9:00 in the 12 

morning on October 16, 2015, right?  13 

A Correct.  14 

Q Okay.  And my understanding is that you never responded in 15 

writing or text to this text message from Kelly Bankston, 16 

correct? 17 

A Correct.  18 

Q And so when you -- when you received this text message at 19 

9:00 or thereabout on Friday, October 16, you ignored it.  20 

MR. PETERSON:  Objection.  That's --  21 

MR. GAUGER:  Misstates testimony.  22 

MR. PETERSON:  Misstates testimony.  23 

MR. ARMSTRONG:  Well, it's --  24 

JUDGE CRACRAFT:  He already stated that he did not 25 
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respond.  1 

MR. GAUGER:  Right.  2 

JUDGE CRACRAFT:  As to whether he ignored it or not --  3 

MR. GAUGER:  And it's contrary --  4 

JUDGE CRACRAFT:  -- you can draw your own conclusion.  5 

MR. GAUGER:  And it's contrary to the record.  6 

MR. ARMSTRONG:  Well, again, I object to speaking 7 

objections.  8 

MR. ARMSTRONG:  It says 8:45.  9 

JUDGE CRACRAFT:  I think the witness's testimony is that 10 

he checked his cell phone around 9 and saw it at that time. 11 

MR. ARMSTRONG:  Right.  That text message was sent at 12 

8:45.  He said --  13 

JUDGE CRACRAFT:  But far as -- you're going from I did not 14 

respond to I ignored it, I'm not going to allow that question. 15 

MR. ARMSTRONG:  Okay.   16 

Q BY MR. ARMSTRONG:  What did you do, if anything, Mr. 17 

Saephan, after you received Employer's Exhibit 15 with respect 18 

to going or not going to a drug testing facility?  19 

A You're asking me what did I do after I received it?  20 

Q Yes. 21 

A I showed it to John Polk, union representative, stated 22 

that we were on strike that day and I didn't have to respond.  23 

Q So you didn't respond because that's what the Union told 24 

you. 25 
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A Correct.  1 

Q In other words, the Union gave you advice that said you 2 

don't need to respond, so you didn't respond.  3 

A Because we were on strike. 4 

Q Okay.  And you read this text message when you received 5 

it, right?  6 

A Of course, yes.  7 

Q And you understood that Kelly Bankston as the HR manager 8 

was requesting that you go to the Solano Occupational Services 9 

facility for drug testing.  You knew that.  10 

A That's correct.  11 

Q And she gave you the address, right? 12 

A Yes. 13 

Q And she asked you to please leave now and go get tested, 14 

correct? 15 

A Correct.  16 

Q You knew that, right?  17 

A I knew that after I read it, yes. 18 

MR. PETERSON:  Let the record reflect that it says, 19 

"Please leave work now." 20 

JUDGE CRACRAFT:  Thank you.  21 

MR. ARMSTRONG:  I'd like to move admission of Employer's 22 

Exhibit Number 15.  23 

JUDGE CRACRAFT:  Any objection?  24 

MR. PETERSON:  None, Your Honor.  25 
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MR. GAUGER:  None here.  1 

JUDGE CRACRAFT:  Respondent's Exhibit 15 is admitted. 2 

(Respondent Exhibit Number 15 Received into Evidence) 3 

MR. ARMSTRONG:  I'm going to mark for identification 4 

purposes, Your Honor, Respondent's Exhibit 8. 5 

(Respondent Exhibit Number 8 Marked for Identification) 6 

Q BY MR. ARMSTRONG:  Let me know when --  7 

A We're just looking at --  8 

Q -- you're ready to --  9 

A -- the front, right?  10 

Q I'm sorry? 11 

A We're just looking at the front page, right? 12 

Q Well, why don't you look at the whole thing. 13 

A Okay.  14 

Q Then let me know when you're ready for questions.  15 

JUDGE CRACRAFT:  Mr. Armstrong, is this identical to 16 

General Counsel's Exhibit 18 or does it have more --  17 

MR. ARMSTRONG:  It does, because the termination notice 18 

actually incorporates and attaches the suspension notice. 19 

JUDGE CRACRAFT:  So this is how it is preserved in your 20 

file? 21 

MR. ARMSTRONG:  It is, yes.  22 

JUDGE CRACRAFT:  Thank you for that clarification. 23 

MR. ARMSTRONG:  Yeah.  The first line says, "The basis for 24 

the company's decision to terminate is summarized in the 25 



 

ΛVTranz 
www.avtranz.com · (800) 257-0885 

356 

attached Employee Suspension Notice."  So I thought it would be 1 

best to have it as one complete document.  2 

THE WITNESS:  Okay.  Go ahead.  3 

Q BY MR. ARMSTRONG:  Are you ready? 4 

A Yeah. 5 

Q Okay.  So if you turn to pages 3 and . 6 

A Okay.  7 

Q That's the suspension notice that you received on Monday, 8 

October 19, when John Gilfillan and Kelly Bankston told you you 9 

were suspended for what happened on Friday the 16th, right? 10 

A Yes. 11 

Q Okay.  And at the time that they handed it to you, I think 12 

you testified early -- earlier you elected not to sign it at 13 

that time, right? 14 

A Correct. 15 

Q And then at some point you did sign it.  This is on page 3 16 

of Respondent's Exhibit 8.  And can you read what you wrote 17 

next to your signature?  18 

A On number 3, right?  Page 3? 19 

Q On page 3.  Starts out with the word "Some." 20 

A "Some of the above statements are inaccurate, untrue and 21 

misleading." 22 

Q Okay.  Can you point out for us any of the statements 23 

above that are either inaccurate, untrue or misleading and tell 24 

us why they are so? 25 
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A Says here on the Description of Infractions, it says, on 1 

October 15th or 15, approximately 1:15 you were requested to 2 

leave company premises.  That's untrue and misleading.  3 

Q It was really 2:15? 4 

A It was around 2:15. 5 

Q Okay.  So instead of 1:15 it was 2:15. 6 

A Exactly.  7 

Q Okay.  What's the next? 8 

A And let me see.  And I'm pretty sure this at 4:26 p.m. you 9 

called John Gilfillan, operations manager, and said that you 10 

were sent to North Bay and for a test which was closed.  I 11 

think I called him way before that. 12 

Q You think you called before 4:26. 13 

A Correct.  14 

Q Do you know what time? 15 

A It had to be like 4.  I mean I don't have my notes on me, 16 

so I couldn't tell you the exact time. 17 

Q Okay.  And you didn't write down any of these notes in 18 

your blue or --  19 

A No.  It's in the --  20 

Q -- red notebook.  21 

A -- the phone records. 22 

Q Oh.  So is there anything in here that's either 23 

inaccurate, untrue or misleading? 24 

A Let's see.  There's a part right here on the second 25 
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paragraph where it says, John texted you back and instructed 1 

you to say there pending his call to Squires corporate.  That's 2 

not exactly what it says --  3 

Q All right.  I'm trying to find --  4 

A -- on the text.  5 

Q I'm trying to find that.  6 

A It's on the second paragraph right here on the second 7 

line. 8 

Q Okay.  At 7:31 a.m. John texted you back and instructed 9 

you to say there pending his call with Squires Corporate.  All 10 

right.  So if we go back to page 4 of Respondent's Exhibit 14, 11 

I think John's text message to you said, hang tight, let me 12 

call corporate. 13 

A Correct.  14 

Q Okay.  So that's different than what's written here, in 15 

your opinion?  16 

A Yes. 17 

Q How are they different?  18 

A I mean if that's -- if this is what they were actually 19 

trying to say, which is stay there, specifically he would have 20 

said stay there.  Hang tight means just hold on.  Right?  21 

Q Does hang tight mean you should leave? 22 

A Hang tight doesn't mean that I should leave.  That means 23 

hold on, right?  24 

Q Means stay there, right?  25 
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MR. PETERSON:  Objection, argumentative. 1 

JUDGE CRACRAFT:  Let's don't argue about it.  He -- he's 2 

saying that it's two different things in his view.  3 

Q BY MR. ARMSTRONG:  Okay.  Is there anything else in the 4 

document that you think is either inaccurate, untrue or 5 

misleading? 6 

A I can't see anything else for now. 7 

Q All right.  Thank you.  I want to ask you about some 8 

testimony that you gave regarding a Porta Potty.  9 

A Okay.   10 

Q And I think you said at one point it was outside of the 11 

building, is that right?  12 

A Correct.  13 

Q And then it was brought inside of the building for you 14 

said one day? 15 

A One day. 16 

Q And then moved back outside? 17 

A Correct.  18 

Q From the location of where the employees break table was, 19 

was it possible to visually see where the Porta Potty was? 20 

A From the break table?  21 

Q Could you actually see the Porta Potty? 22 

A Yes. 23 

Q Okay.  It wasn't hidden behind stacks of lumber or 24 

anything? 25 
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A No. 1 

Q Okay.  Now, on the 16th of October, Friday morning, after 2 

you left the drug testing facility and came back to -- 3 

actually, let me back up.  Before you left to go to the drug 4 

testing facility on Friday, October 16th, did you have any 5 

interactions with John Gilfillan?  6 

A I mean we were right there in front of him trying to give 7 

him the paper.  8 

Q Okay.  Well, did you have --  9 

A I mean the petition.  10 

Q Okay.  Did you have the paper in your hand? 11 

A No.  Francisco had it in his hand. 12 

Q Okay.  And were you inside a vehicle or outside a vehicle?  13 

A Outside of the vehicle. 14 

Q Okay.  And what were you wearing? 15 

A You want me to say what I was exactly wearing that day? 16 

Q The best that you can recall. 17 

A I mean usually my hoodie and my vest.  18 

Q A hoodie?  Was the hood pulled up over your head? 19 

A Correct.  20 

Q Okay.  Did you have a hat on? 21 

A What do you mean? 22 

Q Did you have a hat on? 23 

A Yeah. 24 

Q Okay.  Underneath the hoodie? 25 
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A Correct.  1 

Q So you had a hat and a hoodie on. 2 

A Correct.  3 

Q And where was John Gilfillan -- let me back up and strike 4 

that for a minute.  When you say we were trying to give John 5 

Gilfillan this petition or piece of paper -- that's what you 6 

were saying, right?  7 

A Correct.  8 

Q So whose "we"? 9 

A Me and Francisco.  10 

Q Okay.  And where is John Polk at this point?  What's he 11 

doing?  12 

A He was outside the gate. 13 

Q He wasn't trying to give John Gilfillan the piece of 14 

paper? 15 

A I can't recall.  16 

Q You don't know whether it was him doing it or whether it 17 

was you and Francisco doing it? 18 

A I can't recall that part.  19 

Q You don't recall that part. 20 

A Huh-uh. 21 

Q And how close did you come to -- I assume that John 22 

Gilfillan never exited his vehicle, correct? 23 

A You mean the first time when he came to the gate? 24 

Q The first time when he came to the gate.  25 
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A No. 1 

Q He never exited his vehicle? 2 

A No. 3 

Q And he was there a very short period of time. 4 

A Yes. 5 

Q Turned around almost immediately, right?  6 

A Came in, turned out.  7 

Q And how -- was his window rolled down or up? 8 

A I can't recall.  9 

Q And where were you standing in relationship to his vehicle 10 

when it came up? 11 

A You mean how far? 12 

Q Yeah. 13 

A About like four or five feet away. 14 

Q And you had any -- anything in your hands? 15 

A No. 16 

Q And it was you and Francisco standing close together. 17 

A No.  Me and Francisco was standing about three, four feet 18 

apart.  19 

Q Okay.  And then John Gilfillan drove away. 20 

A And he drove away. 21 

Q And then you left to go to the drug testing facility.  22 

A Not quite yet. 23 

Q All right.  Did you see Mr. Gilfillan again before you 24 

went to the drug testing facility?  25 
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A Yes.   1 

Q When did --  2 

A He came back. 3 

Q Sorry? 4 

A He came back. 5 

Q Came back.  How much -- how long was it later?  6 

A Couple minutes later.  7 

Q How long?  8 

A Couple minutes later. 9 

Q And same thing, he was in his car? 10 

A No, he went in the gate.  He opened the gate, went inside 11 

the gate. 12 

Q Did he get out of his car to open the gate? 13 

A Yes.  He had to get out his car to open the gate. 14 

Q You saw that? 15 

A Yes. 16 

Q Okay.  And where were you when that happened? 17 

A Right outside the gate. 18 

Q Okay.  So how close to where the gate opens were you? 19 

A About five feet away. 20 

Q Okay.  And were you on the passenger side or the driver 21 

side of John Gilfillan's car as he drove --  22 

A On the driver side. 23 

Q On the driver side.  So if I'm standing about five feet 24 

away from you and John Gilfillan gets out of the car to open 25 
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the gate, this is about how far you and he were apart from each 1 

other?  2 

A Exactly.  3 

Q So he looked at you and it was clear that -- in your mind 4 

that he saw you there? 5 

JUDGE CRACRAFT:  You're asking him --  6 

MR. ARMSTRONG:  I'm asking. 7 

JUDGE CRACRAFT:  -- that question.  8 

Q BY MR. ARMSTRONG:  Was it clear -- in your mind was it 9 

clear that Mr. Gilfillan saw you there, you're standing this 10 

close together, when he got out of the car to open up the gate 11 

on Friday morning, October 16, before you left to go get the 12 

drug test?  13 

A Yes. 14 

Q Absolutely clear.  15 

A Yeah. 16 

Q Did he say anything to you? 17 

A No. 18 

Q Did you say anything to him? 19 

A No. 20 

Q Were you chanting anything at that point? 21 

A No. 22 

Q I wasn't clear whether you were talking about October 16th 23 

or 19th when you said that the tenant next door came over and 24 

spoke about the guys working on the heavy equipment.  Was that 25 
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the 16th or the 19th?  1 

A I can't recall exactly which date it was.  I do remember 2 

one of those days, because of the police issue they came over 3 

to speak with Union representatives.  4 

Q Okay.  And at no time did you hear the word "arrest" from 5 

any police officer's mouth, did you?  6 

MR. GAUGER:  Objection, vagueness --  7 

MR. PETERSON:  Objection, form.  8 

MR. GAUGER:  -- as to time. 9 

Q BY MR. ARMSTRONG:  At any time, either the 16th or the 10 

19th.  You can't remember what date it is.  11 

JUDGE CRACRAFT:  Why don't you ask one at a time.  I'll 12 

allow this question. 13 

MR. GAUGER:  Okay.   14 

Q BY MR. GAUGER:  So you testified that there was picketing 15 

both on Friday the 16th and Monday the 19th, right? 16 

A Correct.  17 

Q And do you remember, were there police officers at some 18 

point on both days or only on one of those two days?  19 

A I saw them on two days, on two occasions.   20 

Q Okay.  21 

A So it was two days.  22 

Q Okay.  23 

A But I can't recall which exact date.  24 

Q All right.  Did you --  25 
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A I'll have to go back through the affidavit to find out 1 

exactly which day it was.  2 

Q Okay.  But as you sit here today, are you able to 3 

distinguish those two situations even though you don't know 4 

which was on which day? 5 

A Somewhat, yes.  6 

Q Okay.  Well, so since you can't --  7 

MR. GAUGER:  Your Honor, since he can't remember which 8 

day, I think I just have to ask it in terms of on either day. 9 

MR. GAUGER:  That is not -- that's not a problem.  I was 10 

more concerned that it was a global, did you ever hear it. 11 

JUDGE CRACRAFT:  I see.  Thank you.  So you want to know 12 

if he heard the arrest either from police officers or members 13 

of management on either of those two days, the 16th or the 14 

19th. 15 

MR. GAUGER:  Right.  And then I'm going to ask a follow-up 16 

which is on other days, but I want to take those two days first 17 

because those were the days he testified he saw -- the only 18 

days that he saw police on the scene. 19 

MR. PETERSON:  And Your Honor, if I -- I guess I'm not 20 

clear if you overruled by relevance objection on this, but the 21 

relevance of whether the officers said "arrest" or not is -- 22 

that's not the --  23 

JUDGE CRACRAFT:  I know it's not your --  24 

MR. PETERSON:  -- basis of the legal theory. 25 
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JUDGE CRACRAFT:  -- theory, but I'm allowing him to pursue 1 

this. 2 

MR. PETERSON:  Okay.   Thank you, Your Honor. 3 

JUDGE CRACRAFT:  Thank you.  So the question is do you 4 

remember hearing the word "arrest" from either a police officer 5 

or one of the managers of Squires on the 16th or 19th of 6 

October. 7 

THE WITNESS:  Me personally, no.  8 

Q BY MR. ARMSTRONG:  And would the same be true on any other 9 

date?  You never heard a police officer use the word "arrest" 10 

in connection with picketing at Squires, correct? 11 

A I haven't heard.  Me personally, no. 12 

Q Okay.  13 

MR. ARMSTRONG:  No further questions, Your Honor.  14 

JUDGE CRACRAFT:  Redirect. 15 

MR. PETERSON:  Thank you, Your Honor.  16 

MR. ARMSTRONG:  Oh, I would like to move in Exhibit 8.  17 

I'm sorry, I forgot to --  18 

JUDGE CRACRAFT:  Oh, very good.  Any --  19 

MR. GAUGER:  No objection.  20 

JUDGE CRACRAFT:  -- objection?  21 

MR. GAUGER:  None here.  22 

JUDGE CRACRAFT:  It's the sort of duplicate with further 23 

attachments of GC 18. 24 

MR. PETERSON:  And I guess there's a duplicate of the time 25 
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sheet that has the handwritten --  1 

JUDGE CRACRAFT:  Correct.  2 

MR. PETERSON:  -- writing, so under the same ruling that 3 

you made on the last exhibit, no objection.  4 

JUDGE CRACRAFT:  With regard to the time sheet, yes. 5 

Respondent's Exhibit 8 is admitted. 6 

(Respondent Exhibit Number 8 Received into Evidence) 7 

JUDGE CRACRAFT:  Redirect.  8 

MR. PETERSON:  Thank you.  9 

REDIRECT EXAMINATION 10 

Q BY MR. PETERSON:  On cross-examination you mentioned 11 

something about Caleb having a say-so in who works or who stays 12 

working or who gets hired and fired? 13 

A Yes. 14 

MR. ARMSTRONG:  Objection, leading.  15 

JUDGE CRACRAFT:  I'll allow this for purposes of redirect. 16 

Q BY MR. PETERSON:  Do you recall testimony or questions 17 

about those line -- along those lines? 18 

A Yes. 19 

Q What did you mean when you said Caleb had a say-so? 20 

A Do you want me to explain it?  21 

Q I would like that, yes. 22 

A Okay.  He says he has a say-so because he's the one that's 23 

in the warehouse, so basically who he sees that has potential 24 

of working at a face pace and could do the job, that's the 25 
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people he wants to keep, so that's usually who stays.  And a 1 

lot of people that don't pick up the pace, they're usually -- 2 

they're not there anymore, and it's because has a say-so.  He 3 

tells John something and John lets them go. 4 

Q And I guess have you heard Caleb say things to John about 5 

the quality of worker?  6 

A No, because they do that behind closed doors. 7 

Q This is -- your assumption's based on Caleb's general 8 

role? 9 

A Correct.  10 

Q Okay.  What -- can you tell us what you've seen that makes 11 

you believe that that's what's happening behind closed doors? 12 

A I seen a couple people that -- well, that -- a couple 13 

temps that couldn't pick up the pace, and they're gone.  I mean 14 

they can't -- they've been there for a few days or a week and 15 

they can't keep up with the pace, and they most likely are 16 

gone.  And on those days, I ask Caleb, what's -- what happened 17 

to dude, which is, you know, the guy that was there that 18 

couldn't pick up the pace.  He said, well, he couldn't handle 19 

the work.  20 

Q And you can think of a couple of examples where that 21 

happened?  22 

A I mean I can't remember any of their names right now, but 23 

like that's exactly what happened. 24 

Q About how many times do you recall?  25 
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A It's a lot -- it's a lot of times.  I mean I can't really 1 

say exactly how many times because there's a lot of employees 2 

that come and go that fast.  And it's just due to the matter of 3 

whether they keep up with the pace. 4 

Q And on -- I guess as I understand your testimony, you're 5 

saying on some of those occasions you spoke with Caleb and 6 

Caleb said it was because they couldn't keep up the pace? 7 

A Basically they couldn't -- basically they weren't meant 8 

for the job.  So -- okay.  I'm going to just leave it at that. 9 

Q Sure.  On cross-examination there was some testimony about 10 

you -- your reasons for not working overtime, and I think -- 11 

correct me if I'm wrong -- but you said one of the reasons was 12 

you had to pay bills and you just talked to Caleb about that? 13 

A Oh, on that one day?  14 

Q Yes. 15 

A Correct.  16 

Q Yeah.  Do you recall that -- those questions and that line 17 

of testimony from Respondent's counsel? 18 

A You mean about that day and what I explained to Caleb? 19 

Q Yes. 20 

A Yes.  21 

Q And I think you testified that you didn't say anything to 22 

John about needing to pay bills? 23 

A Correct.  24 

Q Why didn't you mention it to John? 25 
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A Because John is never the one that asks us to do overtime.  1 

Caleb is the one.  2 

Q When did you learn that you were being paid four hours of 3 

pay for the 16th, 19th and 20th of October? 4 

A I learned that when I got my termination papers. 5 

Q The paycheck itself or during the meeting? 6 

A What was that? 7 

Q Yeah.  Which termination papers are you talking about. 8 

A The termination papers for my employment.  I can't 9 

remember for sure if it's on that paper or if it's -- is on the 10 

paper that was sent to me overnight. 11 

Q Okay.  12 

A It came with that little packet which was the last 13 

exhibit.  14 

Q You can't recall whether it was the one that came in the 15 

mail or --  16 

A Or the one I got from Squires itself when I was there.  17 

Q And Respondent's counsel asking you about its Exhibit 8, 18 

which is the notice of suspension, and was asking you about the 19 

things that you disagreed with, and you pointed out some of the 20 

times that you thought were inaccurate?  21 

A Correct.   22 

Q I think you mentioned that looking at the phone records 23 

would help you describe how inaccurate those times were?  24 

A Some parts of it, maybe.  25 



 

ΛVTranz 
www.avtranz.com · (800) 257-0885 

372 

Q I direct your attention to General Counsel's 14.   1 

A Okay.   2 

Q And do you also have -- do you have Respondent's 8 in 3 

front of you, the suspension notice?  4 

A Yes.  I think this is it.  Hold on one second.  The 5 

suspension or --  6 

Q Yeah.  The suspension.  It's --  7 

A Okay.   8 

Q So Respondent's 8, the third page?  9 

A Yeah, I got it.  10 

Q I think that's what he was asking you about.   11 

A I got it.  12 

Q So I guess, going through the phone records and the 13 

description of the infraction, can you tell us which -- what 14 

times were inaccurate and why you think so?  15 

A Well, the -- for sure the first timeframe, which is when 16 

she requested me to leave, I know for sure that's incorrect.  17 

Because I wasn't told this until after my last break.  My last 18 

break is 2:00.  19 

Q What's -- oh, so you're talking about the 1:15 p.m.?  20 

A Correct.   21 

Q Okay.  And then what about the next one, it says at 4:25 22 

you called John Gilfillan?  23 

A Let me just read through this real quick.   24 

Okay.  25 
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Q So what time do you think?  4:20 -- I think this is 1 

4:26-4:25 I can't quite make it out.  But what time?  2 

A It's 4:00 -- I think it's 4:20 -- is that 6?   3 

Q And what time -- and you believe that time's inaccurate?  4 

A That's inaccurate as well.  Because --  5 

Q And what do you --  6 

A -- I called him around -- let's see.  It had to be 4:04.  7 

Q The --  8 

A It had to be this last one right here.  9 

Q What's the -- so General Counsel's 14, the first page.   10 

A What was that?  14, third page.  11 

Q General Counsel's 14, page 1.   12 

A Page 1?   13 

Q There's a call October 15th, 3:19 p.m.?  14 

A Yeah.  That's when I tried to call.  It got to his 15 

voicemail, that's why it says two seconds.  16 

Q Okay.   17 

A And then I called back again at 3:24, on page 2.   18 

Q Okay.  And then 3:24, did you -- do you know if you 19 

reached him or is that --  20 

A Yeah --  21 

Q -- or is that a voicemail?  22 

A -- I reached him.  I talked to him.  I told him that this 23 

place was closed.  That's when I told him this place was -- I 24 

mean, Vaca Valley wasn't, you know, taking any drug screens and 25 
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stuff.  So, And I don't know what you want me to do?   1 

He said, Call me right back.  That's why it was only 52 seconds 2 

in that conversation.  He said he'd have Kelly call me back, 3 

which he called back hisself (sic) 3:42 and he informed me to 4 

go to the Fairfield facility.  5 

Q And is that the call you received while you were already 6 

driving to --  7 

A Yeah.  I was already on the road towards the Fairfield 8 

facility.  9 

Q And there's another call on page 3 at 4:04 p.m., outgoing 10 

call for one minute.  Do you --  11 

A Yeah.  That's when I told him that the place was closed.  12 

Then he said he'll talk to -- he'll talk to Kelly.  13 

Q Okay.  And you're referring to the second place where the 14 

sign was posted?  15 

A Yes.  And then, for that one minute I -- do you want me to 16 

add on to that?   17 

Q Go ahead.   18 

A For that one minute I informed him about that place being 19 

closed.  I explained it clearly that it was closed today at 20 

12:00 p.m., the next day all day, and we're moved to a 21 

different location on Monday.  And then he said he'll call -- I 22 

mean, he'll talk to Kelly and they'll let me know.  And I also 23 

texted him this image just to tell him that I was there, this 24 

is the information that I saw so that way he knows as well.  25 
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Q And so on page 4 --that image -- it says "5:44".  Is that 1 

the text you said that took a while to --  2 

A Yeah.  This is the image that took till (sic) 5:44 to get 3 

through to him.  4 

Q And then the bottom image, or the bottom text says, you 5 

know, "Go to 1101 B, Gale Wilson".  Do you recall whether that 6 

arrived before or after the texted photo went through?  7 

A I would say this came right before this image went 8 

through, but I don't how it ended up on the bottom of it.  9 

Q Okay.   10 

A Because this -- this was on standstill for a long time; 11 

the image trying to send through.  12 

Q Okay.  Changing topics.  How often do you wear a hoodie?  13 

A You mean weekly or --  14 

Q Yeah.  At work?  15 

A At work?   16 

JUDGE CRACRAFT:  You're talking about in October 2015 or?   17 

MR. PETERSON:  Well, yeah.  I guess I was asking more, you 18 

know, generally.  I guess I don't know if -- but yeah I would 19 

still go with October 2015.  20 

Q BY MR. PETERSON:  Was it -- did you -- had you worn a -- 21 

was it normal for you to wear a hoodie to work or --  22 

A I mean, I wear a hoodie, sweaters.  I mean, whatever I 23 

just put on, I just put on.  I mean, I don't have like a way 24 

that I dress every day, you know.  25 
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Q Do you recall -- we saw a video of the September 2nd march 1 

on the boss.  Where you --  2 

MR. ARMSTRONG:  Objection; I don't know what the term 3 

march on the boss means.  I don't think that term has been 4 

validated.  5 

MR. PETERSON:  Yeah.  6 

MR. GAUGER:  It's very valid.  7 

MR. ARMSTRONG:  Or authenticated.  8 

MR. GAUGER:  It happens all the time.  And maybe this --  9 

JUDGE CRACRAFT:  Is --  10 

MR. GAUGER:  -- witness knows what it means if you ask 11 

him.  12 

JUDGE CRACRAFT:  Is that how you are terming the video 13 

which is GC Exhibit 2?   14 

MR. PETERSON:  That's what I was referring to.  And I 15 

guess I'm not sure if that term march on the boss has been --  16 

JUDGE CRACRAFT:  If it has --  17 

MR. PETERSON:  -- in the record or not.  18 

JUDGE CRACRAFT:  -- I don't remember it.   19 

MR. PETERSON:  Okay.  20 

JUDGE CRACRAFT:  But just to we all know, that we're 21 

referring to the march -- or the situation on September 2, 22 

2015.  23 

MR. PETERSON:  The -- yeah.   24 

Q BY MR. PETERSON:  September 2nd, the petition, the --  25 
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A Okay.   1 

Q -- first petition, do you recall delivering that?  Do you 2 

recall what you were wearing on that day?  3 

A Yes.  I think I was wearing a hoodie under the Union 4 

shirt.  5 

Q Okay.  You've worn a hoodie to work on --  6 

A A lot of times.  7 

Q -- a occasion?  8 

A Yeah, a lot of times I wore that.  9 

Q If you've worn it to work, do you throw the hood up?  I 10 

guess, now you're wearing a hardhat, but --  11 

A You mean, while --  12 

MR. ARMSTRONG:  Objection; vague and ambiguous.  13 

THE WITNESS:  -- I'm working?   14 

Q BY MR. PETERSON:  Yeah --  15 

JUDGE CRACRAFT:  Why don't you --  16 

Q BY MR. PETERSON:  -- I guess --  17 

JUDGE CRACRAFT:  Why don't you ask the question again.  18 

MR. PETERSON:  Right.  19 

Q BY MR. PETERSON:  Is it common for you to wear your hoodie 20 

with the hood over your head?  21 

MR. ARMSTRONG:  Objection; leading.  22 

JUDGE CRACRAFT:  I'll allow the question.  23 

THE WITNESS:  You mean while I'm working or?   24 

Q BY MR. PETERSON:  To work.  I understand you're presumably 25 
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wearing a hardhat while you're doing your work.  Can you wear 1 

the hoodie over your hardhat?  2 

A No.  3 

Q And so other times, like, I guess, arriving to work or 4 

leaving work do you wear a hoodie?  I don't --  5 

MR. ARMSTRONG:  Objection; vague and compound.  6 

JUDGE CRACRAFT:  I think the witness has answered that 7 

he --  8 

MR. PETERSON:  Yeah, that's fine.  9 

JUDGE CRACRAFT:  -- puts on what he puts on.  He doesn't 10 

have any set wardrobe items, so it could vary day-to-day.   11 

I have summarized that accurately?   12 

THE WITNESS:  Yes.   13 

MR. PETERSON:  Fair enough.  And I've no further question.  14 

JUDGE CRACRAFT:  Redirect from the Union?   15 

MR. GAUGER:  Nope, I'm good.  Thank you.  16 

JUDGE CRACRAFT:  Recross?   17 

MR. ARMSTRONG:  Just a couple, Your Honor.  18 

RECROSS-EXAMINATION  19 

Q BY MR. ARMSTRONG:  Mr. Saephan, if you'd look back 20 

exhibit -- GC Exhibit 14, which was the list of a couple cell 21 

phone calls.   22 

A Yeah.  23 

Q Are you the person that copied this?   24 

A (No verbal response).   25 
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Q Did you make yourself -- or you, rather, made a copy of 1 

this?  2 

A Yes.  I screened shotted it, and then I printed it.  3 

Q Okay.  And does this reflect 100 percent of the phone 4 

calls, outgoing and incoming phone calls on October 15, 2015, 5 

from 3:19 p.m. to 4:04 p.m.?  6 

A What was the question again?   7 

Q Does this document include 100 percent of your phone calls 8 

on that cell phone, in and out, during that time period?  9 

A Yeah.  10 

Q Okay.  And just for the record, on the first page of 11 

Exhibit 14, there's a phone number that says, "707-386-8899".  12 

Can you identify who's number that is?  13 

A It says, "John".  14 

Q I'm sorry?  15 

A John Gilfillan.  16 

Q That's John's cell phone number?  17 

A Correct.   18 

Q Okay.  And on the second page of this exhibit there's a 19 

number that says, "707-639-4036".  Do you know who's number 20 

that is?  21 

A It's the Company's number.  22 

Q Squires's number?  23 

A Squires Lumber.  24 

Q And directing your attention to Respondent's Exhibit 14.  25 



 

ΛVTranz 
www.avtranz.com · (800) 257-0885 

380 

-- we're staying on Number 14 -- that's the text messages.   1 

A Go ahead.  2 

Q The text message that you sent -- the one on top here, the 3 

picture that says, "We're moving."  That was sent before you 4 

received John Gilfillan's response at the bottom where he says, 5 

"Go to 1101 B, Gale Wilson Boulevard," right?  6 

A You're saying the question was, did I send that image 7 

before I got the request to go --  8 

Q That's my question.   9 

A It could be before or after.  10 

Q Do you have any reason to -- let me strike and rephrase.  11 

If John Gilfillan testified that he received the image at 4:26 12 

p.m. on October 15, 2006 -- '15, would you have any reason to 13 

doubt that?  14 

A If he received it at 4:26?   15 

Q Correct.  16 

A I doubt that.  17 

Q You doubt that.  And the one at the bottom where he's 18 

texting you to go to the certain address, would you have any 19 

reason to doubt that he sent to you at 5:07 p.m. on 20 

October 15th?  21 

A You mean this bottom port, right?  22 

Q That bottom part.   23 

A Would I doubt that he sent it to me at 5:07?   24 

Q At 5:07 p.m., correct?   25 
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A No, I wouldn't doubt that.  1 

Q Okay.  And so -- and that means that the image that you 2 

texted him above that was -- you have no reason to doubt that 3 

that was sent to him before 5:07 p.m., correct?  4 

A Well, I've been -- am I allowed to answer that?   5 

Q Yes.   6 

A Okay.  As I said in my testimony before, I tried to send 7 

this, resend this, resend this.  And like I said, it wouldn't 8 

go through until then.  So.  9 

Q So if John Gilfillan testifies that on his phone that he 10 

received this image at 4:26 p.m. on October 15th, again, would 11 

you have reason to doubt that testimony?  12 

A You mean his -- my image or the --  13 

Q Yeah, the image.   14 

A The image?  I think you just asked that question.  15 

Q Yeah.  And --  16 

A And I think I just answered it.  17 

Q And you would doubt that?  18 

A I would doubt that.  19 

Q Okay.   20 

JUDGE CRACRAFT:  And just let me ask, you doubt that 21 

because you had trouble getting it to go --  22 

THE WITNESS:  Exactly.  23 

JUDGE CRACRAFT:  -- through?  You don't know with 24 

certainty when it got to him, you just had trouble getting it 25 
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to him?   1 

THE WITNESS:  Yeah.  Because I kept sending it and sending 2 

it and --  3 

JUDGE CRACRAFT:  Okay.  4 

THE WITNESS:  -- and it wouldn't go through.  5 

JUDGE CRACRAFT:  Thank you.  6 

MR. ARMSTRONG:  Yeah, yeah.  And again, for the record, 7 

Your Honor, we did try to subpoena these cell phone records so 8 

that there would -- we would eliminate any confusion over the 9 

time and recipients and senders of these text messages, but we 10 

were denied that.  So we're not able to do any better than 11 

we're able to do.  12 

JUDGE CRACRAFT:  Noted.  13 

MR. ARMSTRONG:  Okay.  No further questions, Your Honor.  14 

JUDGE CRACRAFT:  Thank you, very much.  You are excused.  15 

You still may not discuss your testimony with anyone until this 16 

trial is over.  17 

THE WITNESS:  Okay.   18 

JUDGE CRACRAFT:  We'll be off the record.  19 

MR. PETERSON:  Sorry, Your Honor, can -- I just want to 20 

announce I received the --  21 

JUDGE CRACRAFT:  Oh, please.  Are we still on the record?   22 

Thank you.  23 

MR. PETERSON:  General Counsel would just like to note for 24 

the record that Respondent's counsel has returned the two 25 
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Jencks statements.  1 

JUDGE CRACRAFT:  Oh, thank you. We'll be off the record.  2 

(Off the record at 2:00 p.m.)  3 

JUDGE CRACRAFT:  Sure.  We'll be on the record.   4 

During an off the record discussion several housekeeping 5 

items came up.  And first is, just to ensure I admitted General 6 

Counsel Exhibit 18 because several of us didn't get it marked.  7 

Is there any objection to General Counsel Exhibit 18?   8 

MR. ARMSTRONG:  No objection from the Respondent.  9 

MR. GAUGER:  None here.  10 

JUDGE CRACRAFT:  General Counsel Exhibit 18 is admitted if 11 

it wasn't already.  12 

(General Counsel's Exhibit 18 Received into Evidence)  13 

JUDGE CRACRAFT:  And I understand the General Counsel as 14 

several other documents?   15 

MR. PETERSON:  Yes, Your Honor.  Marking as General 16 

Counsel's Exhibit 19.  17 

(General Counsel's Exhibit 19 Marked for Identification) 18 

MR. PETERSON:  A document that Respondent produced via 19 

subpoena that purports to be, as I understand it, a complete 20 

list of the employees who have worked at Squires from 21 

April 23rd, 2015, with the last hire date of December 2nd, 22 

2015.  And it includes the temporary employees, their hire -- 23 

their start date, their end date, and it notes for four 24 

employees when they were hired full-time.  25 
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Is that an accurate representation?   1 

MR. ARMSTRONG:  It's mostly accurate.  So General Counsel 2 

Exhibit 19 is a list of all employees that started out as a 3 

temporary employee and either ended as a temporary or in 4 

four-case were hired as a regular Squires's employee.  This 5 

list does not include people that didn't come through the 6 

temporary ranks, like Caleb Alvarez, for example.  He worked at 7 

Colton (phonetic), and was transferred up there.  So that's why 8 

he's not on the list.  9 

MR. PETERSON:  Okay.  And then, I guess, as I understand 10 

it too, this is just production millwork.  11 

MR. ARMSTRONG:  It's a just a production millwork.   12 

And it also doesn't include the driver, Patrick O'Leary, 13 

who's employed by what we contend is the joint employer as SLC 14 

Transportation.  15 

MR. PETERSON:  Okay.  16 

MR. ARMSTRONG:  Other than that it's the complete list. 17 

And it -- we created it, so we have no objection to its 18 

admissibility.  19 

JUDGE CRACRAFT:  And from the Charging Party?   20 

MR. GAUGER:  Just to be clear, this is Northern California 21 

only --  22 

MR. ARMSTRONG:  That's correct.  23 

MR. GAUGER:  -- that's correct?   24 

MR. ARMSTRONG:  Yep.  25 
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MR. GAUGER:  No objection.  1 

JUDGE CRACRAFT:  General Counsel's Exhibit 19 is admitted.  2 

(General Counsel Exhibit 19 Received into Evidence)  3 

MR. PETERSON:  I'm marking as General Counsel's Exhibit 20 4 

a letter dated July 15th that purports to be a job offer letter 5 

to Francisco Martinez.  6 

(General Counsel Exhibit 20 Marked for Identification)  7 

MR. PETERSON:  I move the admission of General Counsel's 8 

Exhibit 20.  This was also produced pursuant to its subpoena.  9 

MR. ARMSTRONG:  Okay.  --  10 

JUDGE CRACRAFT:  Okay.  11 

MR. ARMSTRONG:  -- no objection.  12 

MR. GAUGER:  None here.  13 

JUDGE CRACRAFT:  General Counsel's Exhibit 20 is admitted.  14 

(General Counsel's Exhibit 20 Received into Evidence)  15 

MR. PETERSON:  I'm marking as General Counsel's Exhibit 21 16 

a series of time cards from Francisco Martinez from July 29th, 17 

2015, through January 26th -- I'm sorry -- through February 9th 18 

of 2016. 19 

(General Counsel's Exhibit 21 Marked for Identification)  20 

MR. PETERSON:  And these were also produced pursuant to 21 

subpoena.  And I note that Francisco's name is very difficult 22 

to make out in the top of some of the portions, but as I 23 

understand, they're -- all pertain to Francisco Martinez.   24 

And these represent all of his time cards during that 25 
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period?   1 

MR. ARMSTRONG:  Correct.  2 

MR. PETERSON:  And --  3 

JUDGE CRACRAFT:  Any objection.  4 

MR. ARMSTRONG:  No objection.  5 

JUDGE CRACRAFT:  There's no objection from Respondent, 6 

from the Charging Party? 7 

MR. GAUGER:  Not here.  8 

JUDGE CRACRAFT:  General Counsel's Exhibit 21 is admitted.  9 

(General Counsel Exhibit Number 21 Received into Evidence) 10 

MR. PETERSON:  I'm marking for identification as General 11 

Counsel's 22.  12 

(General Counsel's Exhibit 22 Marked for Identification)  13 

MR. PETERSON:  Another document produced pursuant to 14 

subpoena in response to request for notice that were relied 15 

upon or read from John Gilfillan and this is dated October 2, 16 

2016 (sic), where unions were discussed.  Move for the 17 

admission of General Counsel's 22.  18 

MR. ARMSTRONG:  No objection.  19 

MR. GAUGER:  None here.  20 

JUDGE CRACRAFT:  General Counsel's Exhibit 22 is admitted. 21 

These are notes relied on or read by John Gilfillan on October 22 

2, 2015.  Is that right?  The handwritten portion up there says 23 

2016 -- or it looks like 2016 to me, but it must be 2015.   24 

MR. GAUGER:  Yeah, we'll have to Mr. Gilfillan about that, 25 
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but it also says 10/2 and I think it was 9/2.  So, we'll have 1 

to clarify that.   2 

JUDGE CRACRAFT:  Very good.  Subject to clarification, 3 

General Counsel's Exhibit 22 is admitted.  4 

(General Counsel Exhibit Number 22 Received into Evidence) 5 

 MR. PETERSON:  Marked for identification is General 6 

Counsel's 23, a speech -- text of a speech from Chris Paxton 7 

that was produced pursuant to subpoena where unions are 8 

addressed.  There's been some testimony about when this 9 

occurred, but I don't know if Respondent knows and wants to 10 

clarify.  11 

 MR. ARMSTRONG:  I think it was October 1, but -- we'll 12 

clarify that.  13 

 MR. PETERSON:  Okay.  14 

 MR. GAUGER:  The Union has no objection.  15 

 MR. ARMSTRONG:  We have no objection.  16 

JUDGE CRACRAFT:  General Counsel's Exhibit 23 is admitted.  17 

(General Counsel Exhibit Number 23 Received into Evidence) 18 

 MR. PETERSON:  Nothing further, Your Honor.  19 

JUDGE CRACRAFT:  Very Good.  Another housekeeping item we 20 

had is there have apparently been a large amount of notes 21 

turned over by the union to respondent, notes made by the next 22 

witness to be called Fernando Martinez and the General Counsel 23 

also just received those notes and would like to resume at 24 

8:30.  Respondent would rather keep moving forward and the 25 
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union joined the General Counsel's request to break early this 1 

afternoon, it's now 2:45. 2 

The general counsel agreed in order to streamline our 3 

efforts tomorrow if we do quit early today, and I'm inclined to 4 

allow, that he would turn over the Jencks statements of Mr. 5 

Martinez for advanced study and preparation for cross 6 

examination.   7 

So, having considered the pros and cons, starting early 8 

tomorrow, getting some of these exhibits in and turning over 9 

the Jencks statements early should streamline our efforts 10 

tomorrow so that we'll be in the same place we would have been 11 

and hopefully not having to backtrack and clarify things 12 

because the notes reflect something different.  13 

So, we'll adjourn for the day and we'll resume tomorrow 14 

morning at 8:30.   15 

Do you want to turn over those statements on the record? 16 

MR. PETERSON:  I certainly will.  17 

MR. ARMSTRONG:  And, Your Honor, just for the record, I 18 

don't know what I've received or what I've not received yet 19 

from --  20 

JUDGE CRACRAFT:  You haven't had a chance to look at your 21 

email? 22 

MR. ARMSTRONG:  I haven't had a chance, so I don't know 23 

what I've -- are there two emails? 24 

MR. GAUGER:  There's two emails.  25 
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JUDGE CRACRAFT:  And they should both be received by now? 1 

MR. GAUGER:  Yes.  2 

JUDGE CRACRAFT:  Why don't you check to make sure you have 3 

it --  4 

MR. ARMSTRONG:  Yes.  5 

JUDGE CRACRAFT:  -- and if not then we'll get that 6 

straightened out.  7 

MR. ARMSTRONG:  If I could also clarify -- is that 8 

everything or is there more coming in addition to that? 9 

MR. GAUGER:  That is all the notes.  10 

MR. ARMSTRONG:  That's all I'm getting in other words? 11 

MR. GAUGER:  Yes, that's all you're getting.  12 

MR. ARMSTRONG:  All right.  13 

MR. GAUGER:  I tried to be more polite than that, but -- 14 

the second email, I received my copy of it at 1:21 p.m. today 15 

and the first email I received at 8:54 a.m., so you should have 16 

received it around the same time.   17 

MR. ARMSTRONG:  Is it Sheri Rowe (phonetic)? 18 

MR. GAUGER:  It is.  19 

MR. PETERSON:  And General Counsel is in the same position 20 

as Respondent's Counsel as far as receipt of the notes.  So, if 21 

you've received -- I haven't seen the second email either.  22 

JUDGE CRACRAFT:  So, we'll just get the Jencks statements 23 

turned over and --  24 

MR. PETERSON:  Certainly.  Let the record reflect I'm 25 
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tendering Respondent's counsel three affidavits from Francisco 1 

Martinez.  One, seven pages dated September 29th, 2015 with 2 

additional exhibits.  The second is a 12 page affidavit plus 3 

exhibits dated November 3rd, 2015 and the third is a six page 4 

affidavit dated January 27th, 2016 plus exhibits.  5 

JUDGE CRACRAFT:  Anything further? 6 

MR. PETERSON:  No, Your Honor.  7 

MR. GAUGER:  Not here, Your Honor.  8 

JUDGE CRACRAFT:  Thank you very much, we'll be off the 9 

record.  10 

MR. GAUGER:  Thank you.  11 

(Whereupon, the hearing in the above-entitled matter was 12 

recessed at 2:52 p.m. until Wednesday, February 24, 2016 at 13 

8:30 a.m.) 14 

 15 

 16 

 17 

 18 

 19 

 20 

 21 

 22 

 23 

 24 

 25 





OFFICIAL REPORT OF PROCEEDINGS 

BEFORE THE 

NATIONAL LABOR RELATIONS BOARD 

REGION 20 

 

In the Matter of:  

 

Squires Lumber Company, Inc., 

 

and 

 

Carpenters Local 2236, United 

Brotherhood of Carpenters and 

Joiners of America. 

 

 

 

 

 

 

 

Case No. 20-CA-160279 

 20-CA-162074 

 20-CA-162418 

 20-CA-162722 

 20-CA-162732 

 20-CA-162834 

 20-CA-166576 

 

 

 

 

_______________________ 

_______________________ 

Place: San Francisco, California  

Dates: February 24, 2016 

Pages: 392 through 634 

Volume: 3 

 

OFFICIAL REPORTERS 

 

AVTranz 

E-Reporting and E-Transcription 

7227 North 16th Street, Suite 207 

Phoenix, AZ 85020 

 (602) 263-0885



 

ΛVTranz 
www.avtranz.com · (800) 257-0885 

392 

UNITED STATES OF AMERICA 

BEFORE THE NATIONAL LABOR RELATIONS BOARD 

 

REGION 20 

 

 

 

In the Matter of: 

 

SQUIRES LUMBER COMPANY, INC., 

 

and 

 

CARPENTERS LOCAL 2236, UNITED 

BROTHERHOOD OF CARPENTERS AND 

JOINERS OF AMERICA.  

  

 

 

 

Case No. 20-CA-160279 

 20-CA-162074 

 20-CA-162418 

 20-CA-166722 

         20-CA-162732         

         20-CA-162834 

         20-CA-166576 

 

 

 

 

 

The above-entitled matter came on for hearing, pursuant to 

notice, before MARY MILLER CRACRAFT, Administrative Law Judge, 

at the National Labor Relations Board, Region 20, 901 Market 

Street, Suite 306, San Francisco, California 94103, on 

Wednesday, February 24, 2016, at 8:29 a.m.   

 



 

ΛVTranz 
www.avtranz.com · (800) 257-0885 

393 

A P P E A R A N C E S 

 

On behalf of the General Counsel: 

 

 MATTHEW C. PETERSON, ESQ. 

 NATIONAL LABOR RELATIONS BOARD - REGION 20 

 901 Market Street, Suite 400 

 San Francisco, CA 94103 

 Tel. 415-356-5171 

 

On behalf of the Union: 

 

 MATTHEW GAUGER, ESQ. 

 WEINBERG ROGER & ROSENFELD 

 428 J Street. Suite 520 

 Sacramento, CA 95814-2341 

 Tel. 916-443-6600 

 Fax. 916-442-0244 

 

On behalf of the Petitioner: 

 

 DWIGHT L. ARMSTRONG 

 ALLEN MATKINS, LP 

 1900 Main Street, 5th Floor 

 Irvine, CA 92614-7321 

 Tel. 949-553-1313 

     Fax. 949-553-8354 

 

 

 

 

 

 

 

 

 

 

 



 

ΛVTranz 
www.avtranz.com · (800) 257-0885 

394 

I N D E X 

 

WITNESS DIRECT CROSS REDIRECT RECROSS VOIR DIRE 
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E X H I B I T S 

 

   

EXHIBIT IDENTIFIED IN EVIDENCE 

 

General Counsel: 

GC-24 466 507 

GC-25 492 508 

GC-26 536 536 

GC-27 526 536 

GC-28 537 537 

Respondent: 

R-21 through R-34 576 576 

R-36 586 586 

R-37 586 586 

R-38 587 587 

R-39 588 588 

R-40 588 588 

R-41 589 589 

R-42 591 591 

R-43 592 592 
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P R O C E E D I N G S 1 

 JUDGE CRACRAFT:  Mr. Peterson, you may call your next 2 

witness.  3 

MR. PETERSON:  General Counsel calls Francisco Martinez.  4 

JUDGE CRACRAFT:  Mr. Martinez?  And before you sit down, 5 

I’ll ask you to raise your right hand.   6 

Whereupon, 7 

FRANCISCO MARTINEZ 8 

having been duly sworn, was called as a witness herein and was 9 

examined and testified as follows:   10 

JUDGE CRACRAFT:  Have a seat there.  And do you want some 11 

water while you testify?   12 

THE WITNESS:  Sure.  13 

JUDGE CRACRAFT:  Okay.  I’ll ask you to state your name 14 

first, for the record.  15 

THE WITNESS:  Okay.  My name is Francisco Martinez.  16 

JUDGE CRACRAFT:  And would you spell both first and last 17 

name?   18 

JUDGE CRACRAFT:  Okay.  Francisco, like San Francisco; 19 

Martinez, M-A-R-T-I-N-E-Z. Thank you. 20 

JUDGE CRACRAFT:  You may question.  21 

MR. PETERSON:  Thank you, Your Honor. 22 

DIRECT EXAMINATION  23 

Q BY MR. PETERSON:  Good morning, Mr. Martinez.   24 

A Good morning.  25 
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Q As you know, I’m Matt Peterson.  I’m the counsel for 1 

General Counsel.  I’m going to be some questions.  So are these 2 

other attorneys.  Listen carefully, answer truthfully and if 3 

you don’t understand a question, you can ask any of us to 4 

rephrase it in a way that is more understandable.  Are you 5 

currently employed?  6 

A Yes, I am.  7 

Q By whom are you employed?  8 

A By Squires Lumber Company and the NCCRC.  9 

Q What is the NCCRC?  10 

A It’s Northern California Carpenters Regional Council.  11 

Q And what is the NCCRC?  12 

A It’s basically the Carpenters Union.  13 

Q And what is the purpose of the Carpenters Union?  14 

A It’s to represent all the members, the carpenters members.  15 

Q What are the -- what is the membership?  16 

A I don’t --  17 

Q What types of workers does the Carpenters Union represent?  18 

A Well, we have a -- well, the Carpenters Union represent 19 

different trades, carpenter’s, mailmans (sic throughout), pile 20 

drivers among others.  21 

Q And what are your -- what is your position with the 22 

Carpenters Union?  23 

A I’m a field rep.  24 

Q How long have you held that position?  25 
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A How?   1 

Q How long have you --  2 

A How long?   3 

Q -- held that position?  4 

A Since November 2014.  5 

Q And what were you doing prior to November 2014 for work?  6 

A I was working as a mailman for Channel (phonetic) Lumber 7 

Company.  8 

Q Can you describe generally your duties as a field 9 

representative for the Carpenters Union?  10 

A Sure.  My duties are like, go talk to union members --11 

carpenter union members and nonunion members as well, set up 12 

free speech action lines among other things.  13 

Q And you also mentioned you’re employed by Squires Lumber?  14 

A Yes.  15 

Q How long have you been employed by Squires Lumber?  16 

A Since -- I started working there since June 2015.  17 

Q And can you describe generally what Squires Lumber is or 18 

does?  19 

A Yes, it’s a lumber company but we specialize various -- we 20 

do panels for concrete forms.  That’s basically, the main 21 

thing.  22 

Q How were you first hired to work at Squires Lumber?  23 

A Can you repeat the question, please?   24 

Q Yeah.  How were you first hired to Squires Lumber?  25 
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A I walk in there and I talk to -- I run into this guy 1 

called, Mauricio.  He was driving a forklift and I ask him if 2 

they were hiring.  He asked me if I had previous experience 3 

with lumber.  I told him yes, that I worked for almost 13 years 4 

for Channel Lumber and then he referred to me John Gilfillan.  5 

That’s the general manager for Squires Lumber here and he took 6 

me to his office and after talking for a couple of minutes he 7 

send me to workers.com in Concord -- temporary agency.  So I 8 

went in there, I fill out an application from them, I took a 9 

drug test, which I passed and then I called John Gilfillan and 10 

I went to work the next day.  11 

Q When you started working, about how many people were 12 

working at Squires Lumber?  13 

A Around like about over -- I would say, like about five 14 

maybe temporary employees -- five or six of temporary employees  15 

Q Was it your understanding that all of these employees were 16 

temporary at that time?  17 

A Yes.  18 

Q And why do you say that?  19 

A Because we use to talk among employees and all the 20 

temporary employees working there were working for workers.com 21 

at the time.  22 

Q And when you first started working at Squires, were you 23 

informed about what your job duties would be?  24 

A Yes.  25 
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Q And who gave you that information?  1 

A Mauricio and John Gilfillan.  2 

Q And what did John Gilfillan tell you?  3 

A He told me that I was going to be a production worker and 4 

I was going to be doing anything basically, that Mauricio would 5 

ask me to do.  6 

Q And what this around the time when you first started?  7 

A Yes, the first day.  8 

Q First day.  And what did Mauricio tell you about your job 9 

duties, if anything?  10 

A He told me that I was going to be cutting lumber, 11 

basically and ripping plywood and building either concrete 12 

forms -- I mean, concrete panels for concrete walls or we also 13 

build some column forms.  14 

Q Were you told anything about John Gilfillan’s position and 15 

authority when you started working?  16 

A Yes.  He told me he was the general manager and he also 17 

told me that Mauricio was the supervisor for the workers but 18 

that he himself, John Gilfillan, was the general manager.  19 

Q And did Mauricio -- did Mauricio tell you anything about 20 

his position and authority?  21 

A Yes.  He told me he was a supervisor and that all the 22 

workers had to report to him.  23 

Q What did you observe John Gilfillan doing throughout the 24 

workday?  25 
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A At that time, he used to spend most of the day at the 1 

office.  Sometimes he used to go out there to the yard and help 2 

the forklift driver that he had at the time.  He used to help 3 

him load and unload the truck that is would come in because the 4 

fork driver at that time didn’t have that much experience 5 

driving.  6 

Q And what did you observe Mauricio doing throughout the day 7 

at that time?  8 

A Mostly, he would just in the morning tell us what to do, 9 

what we were going to be doing for the day and just most of the 10 

day he would be just standing around just looking at us working 11 

or doing our work and occasionally, grabbing a form lift to 12 

move material around if the forklift driver wasn’t around 13 

there.  14 

Q And just so the record is clear, you still working at 15 

Squires Lumber?  16 

A Yes, I do.  17 

Q Did Mauricio -- is Mauricio still your supervisor?  18 

A No.  Not anymore.  19 

Q When did he stop being your supervisor?  20 

A I would say about three weeks after I start working he 21 

left.  He went back to Colton where he is also a supervisor and 22 

they brought Caleb Alvarez.  23 

Q And we’ve heard some testimony about Colton but can you 24 

tell us what you mean by, he went to Colton?  25 
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A Yeah.  Colton, to my knowledge is where the corporate 1 

office is and where the main lumberyard and production 2 

lumberyard is.  It’s down in Colton.  3 

Q And when Mauricio left, was he replaced?  4 

A Yes.  5 

Q Who replaced Mauricio?  6 

A Caleb Alvarez.  7 

Q And was that right around the time you just described, 8 

about three weeks after he started?  9 

A Yes.  10 

Q What were the circumstances of Caleb’s arrival?  11 

A He arrived there and Mauricio told us -- I mean, John 12 

Gilfillan was also there and they told us that when Mauricio 13 

left -- because he stayed -- he stayed there a couple of days 14 

after Caleb arrived and we were told that after Mauricio left, 15 

Caleb was going to be our immediate supervisor.  16 

Q And who told you that?  17 

A John Gilfillan.  18 

Q Did Mauricio say anything about Caleb’s job duties or 19 

position?  20 

A Yeah, he was talking also in the little meeting that we 21 

had and he also told us that he was going to be replacing him 22 

and supervising all of us, all the workers.  23 

Q And did Caleb say anything about his position or authority 24 

when he arrived?  25 
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A Yes.  He say he used to be a leadman down in Colton and 1 

that they offered him a position as supervisor here in Suisun 2 

and that’s how he came here.  3 

Q And was -- did Mauricio -- did Caleb tell you that during 4 

a meeting or was that a one-on-one conversation?  5 

A He said that in one-on-one conversation to me but what he 6 

said on meeting is that he was going to be working with us.  7 

Basically, he just introduce himself and he said that he was 8 

going to be working with us and he was going to be our 9 

supervisor.  10 

Q And is Caleb still working at the company today?  11 

A Yes.  12 

Q What have you observed Caleb during throughout the 13 

workday?  14 

A Mostly, he’s basically the forklift driver now because we 15 

don’t have another assigned forklift driver and so he’s moving 16 

material in and out as needed and he also supervise all the 17 

workers and he does all the paperwork.  He receives all the 18 

drawings, the blueprints and he’s in charge of breaking down so 19 

he can create a cut list for the material that we are going to 20 

be needing to build whatever we need to build.  21 

Q How do you get your assignments, your work assignments?  22 

A Every single day in the morning, he tell us -- Caleb 23 

Alvarez tell us what are we going to be doing for the day.  24 

That’s how we know what to do.  25 
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Q Do you recall John Gilfillan ever saying anything about 1 

Caleb’s position and authority changing?  2 

A Yes.  3 

Q On how many occasions?  4 

A Actually, it was two occasions but one of them, the second 5 

one, it wasn’t for us for the workers, it wasn’t real clear 6 

what he meant but the first occasion --  7 

Q Do you recall about when this was?  8 

A It was around --  9 

Q And I don’t want you to guess --  10 

A Yeah.  I don’t remember the exact date --  11 

Q Uh-huh.   12 

A -- but it was -- definitely was after we deliver our 13 

petitions for the Union and I remember it was after we had a 14 

meeting and after the meeting, John Gilfillan don’t us that he 15 

had an announcement to make and then he told us that from that 16 

point on Caleb Alvarez was no longer a supervisor.  He said 17 

that he was only going to be just a leadman and that if we have 18 

any questions or any issues that we have to talk to him 19 

directly, to John Gilfillan, not to Caleb anymore and he said 20 

he was going to be demoted and that he would not have any 21 

access to the office and he also ask him for his keys.  22 

Q And where was this?  Was this in a -- this is in a meeting 23 

or one-on-one conversation?  24 

A It was in a meeting.  25 
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Q And where did the meeting take place?  1 

A Outside John Gilfillan’s office on the lunch tables where 2 

we take our lunch and breaks.  3 

Q And who was present?  4 

A The time, I remember being present, I believe was Bobby 5 

and Jonathan Van Loo, Milton and this other temp called, 6 

Robert.  7 

Q And who are those individuals?  8 

A They are -- I mean, Bobby is a -- he was another permanent 9 

employee from Squires.  10 

Q Is that Bobby Saephan?  11 

A Yes.  Bobby Saephan and the other two individuals, they 12 

were temporary employees.  They were employed by Labor Ready.  13 

Q And what did -- was Caleb present?  14 

A Yes.  15 

Q Did Caleb react?  16 

A Yes.  When he was asked for his set of keys, he refused.  17 

He didn’t give the keys to John Gilfillan and he told John 18 

Gilfillan that he would like to call Mauricio first and then he 19 

would go from there.  20 

Q And was there any further discussion as you recall at that 21 

time?  22 

A We went back to work and at about, I would say 45 minutes 23 

to an hour we were already working and John Gilfillan came out 24 

to a workers station, actually, where I was working at and he 25 
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told me to stop working and he told all the workers to stop 1 

working too and he gather us together and took out a little 2 

piece of paper and he said -- he start by saying that he was 3 

sorry about what he said in the morning.  That he had like too 4 

much stuff on his head and then he said that he just wanted to 5 

let us know that Caleb position hadn’t change, that he was 6 

still the same.  7 

Q Did he give any further detail?  8 

A No.  He just turn around and he left and that’s why it 9 

wasn’t clear for us, for the workers.  After we talk, we were 10 

not clear if what position was still the same that I mean, 11 

after he was demoted or before he was demoted.   12 

Q And you took -- did you take notes while working at 13 

Squires Lumber?  14 

A After work.  15 

Q Can you describe your general noting taking process?  16 

A Yes.  Usually, I would go and sometimes I would record 17 

what happened in my phone on break time, whatever I would like 18 

to write down.  After work, I go home and I sit down and I 19 

write down everything I remember or everything I recorded.  20 

Q What types of things generally would you record?  21 

A Generally, I would record like things that would catch my 22 

attention like things that I believed they would have like 23 

something out of the ordinary because like for example, 24 

conversations that I had that I think was interesting or things 25 
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that happened during the day.  1 

Q Did you -- how frequently did you take notes?  2 

A Every day.  3 

Q Every day?  Something interesting happened every day?  4 

A Mostly, yeah.  I would say, yes.  5 

Q Would -- and you said you couldn’t recall the date of this 6 

meeting with John Gilfillan where he talked about Caleb’s 7 

position?  8 

A I can’t recall exactly the day.  9 

Q You said it was after something occurred, what did you 10 

say? 11 

A Yes.  Yes.  After we delivered the petitions.  12 

Q And we’ve heard some testimony about petitions but what 13 

testimony are you referring to?  14 

A I’m referring about the petitions that we delivered to 15 

John Gilfillan.  So because we wanted the Carpenters Union to 16 

represent us for better wages and health and pension benefits.  17 

Q And do you recall when those petitions were delivered?  18 

A Yes.  19 

Q And when were they delivered?  20 

A The first one we deliver on September 2nd and the last one 21 

we deliver in September 22nd, I believe.  22 

Q Would looking at your notes help refresh your recollection 23 

when the date when this meeting with John Gilfillan about 24 

Caleb’s position occurred?  25 
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A I believe so.  1 

MR. PETERSON:  Have we -- Respondent’s counsel, you have a 2 

copy of the notes?   3 

MR. ARMSTRONG:  We have a copy of the notes.  We’ll object 4 

to the notes being produced into evidence but if they can -- in 5 

our view, we don’t object to that being used to refresh 6 

recollection, if his recollection can be refreshed.  7 

MR. PETERSON:  Okay.  Do you -- so you have a copy there?   8 

Q BY MR. PETERSON:  All right.  I’ll just give you a second 9 

to kind of flip through those and let us know if those are in 10 

fact your notes?  Copies thereof?   11 

A Yes, they are.  12 

Q Are those your notes you --  13 

A Yes.  14 

Q -- were just describing?  Do you -- can you look through 15 

them and see if you can find this meeting?  And I can direct if 16 

you I can’t find if real quickly.   17 

A Okay.  18 

Q Are your notes dates?  19 

A Yes.  20 

Q I’ll just direct your attention to September 18th.   21 

A September 18th?  Okay.  Find September 18th.   22 

Q The fifth page of --  23 

A Yep.   24 

Q Have you found that reference in your notes?  25 
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A Uh-huh.  1 

Q And what date?  2 

A Friday, September 18th.  3 

Q And so you said you would take notes, you would sometimes 4 

record things into your phone.  How would you do that?  5 

A I have an iPhone and I would go to my like -- on my break 6 

I would go there and I would record something that I wanted to 7 

write for the day.  I mean, because I mean, sometimes a lot of 8 

things happen and I don’t -- just in case I don’t remember 9 

everything that happened or especially the time that happened.  10 

Q And by recording what are you -- taking video?  11 

A No.  Just voice recording.  12 

Q Voice recording?   13 

A Yeah.  Voice recording.  14 

Q Of your own voice?  15 

A Yes.  My own voice.  16 

Q I think you can put your notes to the side.   17 

A Thank you.   18 

Q Did you remain a temporary employee throughout your 19 

employment?  20 

A No.  21 

Q When did that change?  22 

A That change in July.  23 

Q Of 2015?  24 

A 2015.  25 
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Q Had you had discussions with anyone at Squires about 1 

transitioning prior to becoming a permanent employee?  2 

A Can you rephrase the question?   3 

Q Yeah.  Did John Gilfillan say anything to you before you 4 

were hired about become a permanent employee?  5 

A Yes.  Many times he told me that he himself and Caleb, 6 

they were working hard for me to become a permanent employee.  7 

Q Where would these conversations take place?  8 

A Usually at my work station because before that petitions 9 

were delivered John Gilfillan used to go outside and talk to us 10 

all the time. 11 

Q And did -- prior to you becoming a direct hire for 12 

Squires, did Caleb have any discussions with you about becoming 13 

a full-time employee? 14 

A Yes. 15 

Q How frequently? 16 

A I would say at least once a week or twice a week. 17 

Q And where would these conversations take place? 18 

A In the work place wherever I was working, yeah.  He used 19 

to talk. 20 

Q And what do you recall him saying? 21 

A He used to tell me that he was -- that him and John 22 

Gilfillan were trying to hire me full time, but they told me it 23 

was kind of hard because at corporate they thought that I was a 24 

spy from Channel Lumber. 25 
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Q From Channel Lumber? 1 

A From Channel Lumber. 2 

Q And were you -- and you were eventually hired directly by 3 

Squires? 4 

A Yes. 5 

Q Can you describe what happened -- how did you become 6 

hired? 7 

A I believe it was July 17th, Caleb called me and he told me 8 

that they wanted to talk to me.  He took me inside John 9 

Gilfillan's office.  So it was John Gilfillan, Caleb and 10 

myself; and they told me that finally they got me aboard; that 11 

they were going to hire me full time.  So they gave me a hiring 12 

package, and they told me that I could take it home, and I 13 

could go through it and fill it out and then bring it back to 14 

them. 15 

Q And you say they, who was doing the talking? 16 

A Mostly John Gilfillan, but Caleb would, like, get into -- 17 

I mean he would do the talking sometimes, too. 18 

Q What wage were you receiving before you became a full-time 19 

employee at Squires? 20 

A Twelve dollars an hour. 21 

Q And did that change when you became full time at Squires? 22 

A Yes. 23 

Q How did that change? 24 

A One more dollar.  I got a raise.  I'm making $13 now. 25 
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Q There is -- so there's some exhibits up there.  There 1 

should be a General Counsel's Exhibit 11.  It's a --  2 

A There's some in here and there's some in here. 3 

MR. PETERSON:  May I approach the witness?  4 

JUDGE CRACRAFT:  Certainly. 5 

Q BY MR. PETERSON:  Do you have General Counsel's Exhibit 11 6 

in front of you? 7 

A Yes, I do. 8 

Q Take a look and let me know when you've had a chance to 9 

look it over.   10 

A Okay. 11 

Q Have you seen that before? 12 

A Yes. 13 

Q Do you know what it is? 14 

A Yes. 15 

Q What is it? 16 

A It's Squires Lumber employee handbook --  17 

Q And --  18 

A -- that I received.   19 

Q -- and when did you receive that? 20 

A When they gave me the hiring packet, it was in there. 21 

Q Had you received an employee handbook when you were 22 

working as a temporary employee? 23 

A No, I didn't. 24 

Q From Squires -- not from Squires? 25 
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A No. 1 

Q What about from Workers.com? 2 

A I didn't either. 3 

Q Were you told anything about benefits you'd be eligible 4 

for when you became a direct employee? 5 

A Yes. 6 

Q And who told you what about benefits? 7 

A John Gilfillan he told me that after three months, I would 8 

be eligible for health insurance and also that I was going to 9 

get a dollar raise.  And he also told me that after a year, I 10 

was going to be able to contribute to my 401(k). 11 

Q And have you had the opportunity to take advantage of the 12 

healthcare? 13 

A No. 14 

Q Since you became a direct employee of Squires, have you 15 

had any discussions with John Gilfillan about taking a 16 

different position? 17 

A Actually, yes.  But it wasn't my proposal.  It was his 18 

proposal.  He told me many times that first he wanted me to be 19 

the forklift driver because he made me test because I told him 20 

that I had experience -- a lot of experience driving forklift.  21 

So he test me, and he told me that he liked the way I drive so 22 

he had me driving for a couple of days.  And then he told me he 23 

wanted me to drive a truck, a six-wheeler that they brought 24 

from Colton.  And I drove it for a couple of days, but then 25 



 

ΛVTranz 
www.avtranz.com · (800) 257-0885 

414 

they took it to the shop to get fixed so that's -- I didn't 1 

drive it anymore. 2 

Q And do you recall generally what time period this was? 3 

A I think it was at the end of August and beginning of 4 

September.   5 

Q Okay.  And any other discussions with Gilfillan about 6 

positions at Squires? 7 

A Yes.  Yeah, he told me that him and Caleb talked; and 8 

since I was the -- one of the -- I mean the most experienced 9 

worker there, they wanted me to be Caleb's assistant. 10 

Q And can you give any more detail about what they -- what 11 

he said about that position?  What Gilfillan told you about 12 

what that position was? 13 

A He told me that I was going to be Caleb's right hand 14 

because all of the other workers, even though some of them they 15 

had experience, they didn't have the experience that I had.  16 

And he said that he wanted me to be a driver, a forklift 17 

driver, because the truck drivers and the forklift drivers 18 

report directly to him and all the workers, the production 19 

workers, would report directly to Caleb.  So he wanted me to 20 

report directly to John Gilfillan.  But he said that I don't 21 

know who Caleb talked to down in Colton and that they told John 22 

Gilfillan -- I mean that's why he says, like, they told me  23 

that --  24 

Q This is what Gilfillan was saying? 25 
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A That's what John Gilfillan said.  That's why I don't know 1 

who told him, but he said they told me --  2 

MR. ARMSTRONG:  Objection.  Hearsay I think is coming. 3 

JUDGE CRACRAFT:  I'll allow it as the conversation between 4 

this witness and John Gilfillan. 5 

THE WITNESS:  So he told me they told him that to let me 6 

be Caleb's right hand.   7 

Q BY MR. PETERSON:  And did -- do you recall about -- this 8 

is the same time period? 9 

A It's the same -- I recall it was in the first week of 10 

September.  I mean the last week of August.  My mistake.   11 

JUDGE CRACRAFT:  Did you say there was someone named 12 

Miquel in that conversation?  I must have misunderstood. 13 

THE WITNESS:  No, not in this conversation.   14 

JUDGE CRACRAFT:  Okay.  Thank you.   15 

Q BY MR. PETERSON:  Do you recall where that conversation 16 

with John took place? 17 

A My work place.  My work area. 18 

Q Do you recall whether you made a notation of that in your 19 

notes? 20 

A I believe so. 21 

Q Would looking at them help refresh your recollection as to 22 

the dates --  23 

A Yes. 24 

Q -- of these events?  So go ahead and look at your notes.  25 
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You have them in front of you? 1 

A Yes, I do.   2 

Q Would you like me to direct your attention? 3 

A Yes, please. 4 

Q To August 26th.  Bottom of the first page into the second.   5 

A You said the bottom of the first page? 6 

Q Yeah.  Are you on August -- Wednesday, August 26th? 7 

A Yes. 8 

Q Yeah.  So the bottom of the first page, the last two lines 9 

and then into the second page.   10 

A Yes. 11 

Q Is that meeting you just described in your notes? 12 

A Uh-huh. 13 

Q And what date does it appear? 14 

A Wednesday, August 26th. 15 

Q And just so the record is clear, these are copies of 16 

notes, but were they -- how -- what -- in what did you maintain 17 

your notes? 18 

A Where? 19 

Q Yeah.  How did -- what were they kept in? 20 

A Oh, in a notebook. 21 

Q And is it fair to say that there are hundreds of pages of 22 

notes here? 23 

A Oh, yes. 24 

Q And they're -- the notes in front of you are -- cover from 25 
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June 4th, 2015 through December 10th, 2015? 1 

A Yes. 2 

Q Okay.  And so does that refresh your recollection as to 3 

the date on which this conversation occurred? 4 

A Yes, it does. 5 

Q And what do you recall? 6 

A That it was on Wednesday, August 26th.   7 

Q Did you have any conversations with Caleb about being his 8 

assistant? 9 

A I did.  I don't remember when, but I did.  Actually, if I 10 

recall if I'm right, I remember he asked me if John Gilfillan 11 

has already told me about it.  And he said that they wanted me 12 

to be a driver first, and then -- but he told me that he told 13 

John Gilfillan that he wanted me to be his assistant.   14 

Q And do you recall anything else that he said about being 15 

his assistant? 16 

A No, I don't. 17 

Q Do you recall anything he mentioned about vacation? 18 

A Now that you said that, yes.  I recall that he told me he 19 

was going to be taking some vacations.  I don't remember the 20 

date that he was going to be taking vacations, but I recall 21 

that he asked if I thought I could handle the responsibility 22 

there.  If I basically can do what he was doing, and I told him 23 

yes.   24 

Q And you said you don't recall exactly when that was? 25 
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A No, I don't. 1 

Q Would looking at your notes help refresh your 2 

recollection? 3 

A Yes. 4 

Q Go ahead and look at your notes, and I'll direct you to 5 

August 27th.   6 

A Yes. 7 

Q Have you had a chance to look at those? 8 

A Yes, I do. 9 

Q Does that refresh your recollection as to when this 10 

conversation with Caleb occurred? 11 

A Yes, I do. 12 

Q And when did it occur? 13 

A Thursday, August 27, 2015.   14 

Q Did the talk of you becoming Caleb's right-hand man or 15 

assistant ever come to fruition? 16 

A No. 17 

Q Was there any discussion of a pay -- a wage increase? 18 

MR. ARMSTRONG:  Objection.  Vague as to time. 19 

Q BY MR. PETERSON:  Regarding in these conversations about 20 

becoming Caleb's assistant? 21 

A I don't recall. 22 

Q Okay.  Can you walk us through your typical workday at 23 

Squires Lumber? 24 

A Sure. 25 
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MR. ARMSTRONG:  Objection.  Vague as to time. 1 

JUDGE CRACRAFT:  Would this be after his full time or do 2 

you want to start --  3 

MR. PETERSON:  Yeah. 4 

JUDGE CRACRAFT:  -- right at the beginning? 5 

Q BY MR. PETERSON:  I guess let's -- since you became full 6 

time. 7 

A Since I became full time.  I usually get there around 8 

6:40, 6:45 a.m. and I go inside the building and I usually 9 

clock in, like, from five to three minutes before 7:00 in the 10 

morning.  That's when we start working.  And at 7, we stretch, 11 

we do stretching exercises for three minutes about.  And then 12 

we are told by Caleb what we're going to be doing for the day, 13 

either we're going to start a new project or we're going to 14 

have a carry-over project for -- from last day -- from the day 15 

before.  And depending what we going to be doing, we go to the 16 

toolboxes that we have and we grab all the tools that we have.  17 

And then we go and we start working.  At 9:00, we take our 18 

first break and then at 11:30 we go clock out for lunch.  And 19 

before 12, we got to go clock in to start working again at 12.  20 

And at 2:00, we take another break.  And at 3:30 if we're not 21 

working overtime, we usually between 3:15 and 3:10, we start 22 

cleaning and picking up all the tools, putting them back in the 23 

toolboxes.  And at 3:30, we clock out and then we leave. 24 

Q Does everyone work the same schedule? 25 
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A Everybody. 1 

Q How -- does anyone announce break times? 2 

A Usually Caleb does.  Whatever he's -- he's -- he yells 3 

break time or lunch time. 4 

Q And you described that you clock in and out? 5 

A Yes. 6 

Q Can you describe that process? 7 

A Yes.  To clock in and out, we have to clock in the four -- 8 

our four digits of our social security number then press okay, 9 

then we press number 1 and then we press okay again.  And the 10 

clock mechanism would show your last name and the first letter 11 

of your first name, and then it also would say thank you. 12 

Q And so this is an electronic and digital --  13 

A Yes. 14 

Q -- time keeping service?  Has that always been the case at 15 

Squires? 16 

A No. 17 

Q When did you -- is that what you're currently doing? 18 

A That's what I'm currently doing. 19 

Q When did you begin using this time clock? 20 

A I don't recall the date when they installed it; but when 21 

we start working there as a temp, it wasn't there.   22 

Q Yeah.  Do you recall was it before or after you had become 23 

a direct employee of Squires that the time clock came in? 24 

A I'm not sure.  I'm not sure of that, but I believe it was 25 
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after I became a full-time employee. 1 

Q And prior to the arrival of the time clock, how did you -- 2 

did you have to record your time? 3 

A No. 4 

Q So what -- how did the company know how much to pay you? 5 

A John Gilfillan was in charge of that.  He used to come and 6 

stretch with us at 7:00.  He would come out of his office at 7 

7:00 sharp and he would see who was present at the time.  And 8 

at the end of the day after we clean and we put, like, all the 9 

tools away, at 3:30 he would tell us to go home.   10 

Q Who were you -- who did you receive paychecks from when 11 

you were a temporary employee? 12 

A From Workers.com. 13 

Q And did that change when you became a direct employee of 14 

Squires? 15 

A Yes. 16 

Q And who did you receive paychecks from after you became a 17 

direct employee of Squires? 18 

A John Gilfillan. 19 

Q And were the checks with John Gilfillan's name on them? 20 

A No. 21 

Q Was there a name?  Does it say --  22 

A Squires --  23 

Q Go ahead. 24 

A -- Squires Lumber. 25 
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JUDGE CRACRAFT:  I just want to make a comment.  I've used 1 

the term full time meaning the change from temporary 2 

Workers.com type employee to an employee directly employed by 3 

Respondent Squires.  So to the extent I've used that term full 4 

time, I think all the employees were probably full time versus 5 

part time, and what I met was a direct employee of Squires.  So 6 

I'm sorry to use that term loosely. 7 

MR. ARMSTRONG:  They were.  And there are a couple terms 8 

that have been used.  Permanent employee I think has been 9 

thrown around.  Direct hire has been thrown around.  Full time 10 

has been thrown around.  But you're correct.  All the 11 

employees, whether they were there through Workers.com or Labor 12 

Ready or Squires, were all full time.  They worked a full day. 13 

JUDGE CRACRAFT:  Thank you. 14 

MR. PETERSON:  And I would also add for the record that 15 

I've been using the terms fairly unartfully, but I think direct 16 

employee, full time and permanent I've kind of used them a 17 

little bit interchangeably and will try and use direct 18 

employee.  I think that that is the more appropriate term.   19 

Q BY MR. PETERSON:  I'm going to direct your attention to 20 

General Counsel's Exhibit 3.  See if you can find that up 21 

there.   22 

MR. GAUGER:  For the record, Your Honor, the hiring 23 

documents, and I've been using just for example General 24 

Counsel's Exhibit 12, uses the term millworker to describe the 25 
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position that Mr. Saephan had and the position that Mr. 1 

Martinez has.   2 

JUDGE CRACRAFT:  I probably wouldn't use that because the 3 

temporary employees -- the --  4 

MR. GAUGER:  Right. 5 

JUDGE CRACRAFT:  -- Workers.com employees have became 6 

millworkers, too.   7 

THE WITNESS:  Number 3 you said?   8 

JUDGE CRACRAFT:  It's a four-page document with a marking 9 

down here on the bottom. 10 

Q BY MR. PETERSON:  I'm sorry, let me retract that question. 11 

I want to go back.  Let's cover one more thing.  Instead of 12 

General Counsel's Exhibit 3, have you look at General Counsel's 13 

Exhibit 20.  Let me know when you've had a chance to look at 14 

that? 15 

A Okay. 16 

Q Have you seen that before? 17 

A Yes. 18 

Q Where have you seen it? 19 

A When they offer me the full-time position, they gave me 20 

this the day after I turned back my hiring packet.  They gave 21 

me this to sign. 22 

Q And who's they? 23 

A I mean John Gilfillan. 24 

Q Okay.  Thank you.  So back to General Counsel's Exhibit 3. 25 



 

ΛVTranz 
www.avtranz.com · (800) 257-0885 

424 

Do you have that in front of you? 1 

A Yes, I do. 2 

Q Just the first page A.  I'll give you a chance to look at 3 

that.   4 

A Okay. 5 

Q Have you seen that before? 6 

A Yes. 7 

Q Where have you seen that? 8 

A When I signed it. 9 

Q And when did you sign it? 10 

A I signed it on August 28th, 2015. 11 

Q Why did you sign this document? 12 

A I signed it because we wanted the carpenters union to 13 

represent us for higher wages, better health and benefits and 14 

safe working conditions.  We wanted for the carpenters union to 15 

represent us with our employer, Squires Lumber. 16 

Q Do you know the other two individuals whose names appear 17 

on the petition? 18 

A Yes, I do. 19 

Q And who are they? 20 

A Louie Morabito and Bobby Saephan.  They were full-time 21 

permanent employees for Squires Lumber. 22 

Q You mean direct employees of Squires Lumber? 23 

A Direct employees, yes. 24 

Q Were there any other direct employees at Squire Lumber at 25 
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this time to your knowledge that were working in mill working 1 

and production? 2 

A No, not on the mill. 3 

Q Was there a driver at Squires? 4 

A When I started working as a temporary worker, yes. 5 

Q Okay.  And were you present when Louie Morabito signed the 6 

petition? 7 

A Yes, I was. 8 

Q And where you present when Bobby Saephan signed the 9 

petition? 10 

A Yes. 11 

Q What, if anything, did you do with this petition? 12 

A After we signed it, we gave it to Tim Lipscomb. 13 

Q And who's Tim Lipscomb? 14 

A He's -- he works for the carpenters union, too.  He's a 15 

field rep.   16 

Q Okay.  And what happened after you gave it to Tim 17 

Lipscomb? 18 

A We gave it to him, and he decided -- I mean we all decided 19 

that we were going to go on September 2nd to the labor -- to 20 

the general manager John Gilfillan. 21 

Q And what happened on September 2nd?  22 

A September 2nd, we all got there to Squires Lumber at 23 

around 6:30 and after we gathered together we went inside    24 

and --  25 



 

ΛVTranz 
www.avtranz.com · (800) 257-0885 

426 

Q And who is we?  1 

A Bobby Saephan, Louie Morabito, Tim Lipscomb, Fidel Chavez 2 

and myself.   3 

MR. PETERSON:  And for the record, Lipscomb is spelled L-4 

I-P-S-C-O-M-B.  5 

Q BY MR. PETERSON:  And what did you do when you arrived?  6 

A We got out of our cars.  We gathered and then we all march 7 

in into John Gilfillan's office and we went in there and then 8 

Tim Lipscomb delivered the petition to John Gilfillan.   9 

Q And we've seen video of what happened on that occasion, 10 

but can you just give us a general overview of what you recall?  11 

MR. ARMSTRONG:  I'm going to object to the form of the 12 

question, a general overview.  I think if he wants to ask 13 

specific questions, that's appropriate.  We've seen the video, 14 

but I don't know what a general overview even means.  15 

JUDGE CRACRAFT:  He's, I think, already said they 16 

presented it to Mr. Gilfillan.  Did you say that?  17 

THE WITNESS:  Yes, I did.  18 

JUDGE CRACRAFT:  So I'll accept that as a general 19 

overview.  20 

MR. PETERSON:  Okay.  Fair enough.   21 

Q BY MR. PETERSON:  Do you recall any topics of discussion 22 

that came up during that encounter? 23 

A Yes.  Tim Lipscomb told John Gilfillan that he wanted to 24 

deliver the petition to him because the three of us permanent 25 
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workers wanted the Carpenters Union to represent us for wages 1 

and health and pension benefits.  And John took it and he said, 2 

okay.  So I remember Tim Lipscomb asking John Gilfillan if that 3 

was a good time to start negotiating.  And John Gilfillan said 4 

yes and Tim Lipscomb said we could start working in some things 5 

around the mill.  For example, granting us access to hot and 6 

cold water, especially hot water because of all the dust and 7 

mold that the wood has, so before breaks and lunch.  And he 8 

said yes that it was okay.  9 

Q Who's he?  10 

A John Gilfillan.   11 

Q Okay.  12 

A John Gilfillan.  I agree with it and they also agreed that 13 

John Gilfillan was going to get another vacuum system for one 14 

of the chop saws because only the vertical panel saw that we 15 

used to rip the plywood has a vacuum system for sucking up some 16 

of the sawdust that it creates.  And I recall he ask all of us 17 

-- John Gilfillan asked all of us if we could step out of the 18 

office because he was going to take his medicine.  And after he 19 

did, he came out of the office and I don't remember if -- if I 20 

remember right, Tim Lipscomb told him that if there is, like, 21 

if he had in mind any other time where he can -- where they can 22 

keep on the negotiations and John Gilfillan told Tim Lipscomb 23 

that he wouldn't be talking to John Gilfillan anymore, that he 24 

would be talking to someone in corporate.  But I don't recall 25 
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the name that he mentioned. So Tim Lipscomb ask him if he could 1 

give him that information and John Gilfillan said, yes.  So Tim 2 

Lipscomb and John Gilfillan went back inside John Gilfillan's 3 

office to exchange information. 4 

Q And what happened next? 5 

A And then we got out of the office and we went out to the 6 

parking lot and Tim Lipscomb and Fidel Chavez they left and we 7 

went back inside and we started working at 7:00, it's a regular 8 

day.  9 

Q And did anything -- do you recall anything notable 10 

happening the rest of the day?  11 

A I recall that John Gilfillan went and closed the gates to 12 

the entrance of Squires Lumber. 13 

Q Why is that notable? 14 

A Because at that time, they had all the -- that the gates 15 

used to be open all the time and at that time, we used to have 16 

all the front doors from the building open all the time so the 17 

air can circulate and we could see him, I mean, everybody could 18 

see him that he went in there and just closed the gates. 19 

Q And did you hear him say anything about why he was closing 20 

the gates? 21 

A Yes.  I don't recall who ask why he was closing the gates, 22 

but he said just to keep intruders out. 23 

Q Did you attempt to wash your hands?  24 

A Yes, I did.  25 
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MR. ARMSTRONG:  Objection.  Vague as to time.  1 

Q BY MR. PETERSON:  On that day? 2 

A Yes, I did. 3 

Q And about what time? 4 

A I went there at my 9:00 break and I knocked the door, the 5 

office door and Caleb Alvarez opened the door and I asked him 6 

if I could go inside and wash my hands.  And he went and asked 7 

John Gilfillan because he was sitting inside his office and he 8 

told him that it was okay for me to go there.  So I went in 9 

there and -- I went in there, I didn't close the door and then 10 

I noticed that Caleb was just at the door just watching me the 11 

whole time washing my hands. 12 

Q Did you attempt to wash your hands any other occasions 13 

after that? 14 

A Yes. 15 

Q And when was the next time? 16 

A Around 11:30 before my lunch.  I went in there and I ask 17 

him again if I can -- I ask John Gilfillan if I can go wash my 18 

hands and he told me that to go ahead and I went in there.  I 19 

went in and washed my hands. 20 

Q And did you try to wash your hands again after that? 21 

A Yes. 22 

Q And when was the next time?  23 

A September 3rd, the next day.  I went in there -- I don't 24 

recall if it was on my 9:00 break or for my lunch, but I 25 
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believe it was for my lunch.  And when I knocked the door, John 1 

Gilfillan came out and I ask him if I can go inside the 2 

bathroom to wash my hands and he told me that no that I 3 

couldn't because he was instructed by corporate that no one 4 

could go inside the office.  5 

Q Do you recall having any other conversations with John 6 

Gilfillan on September 2nd, the day you delivered the petition?  7 

A I don't recall. 8 

Q Do you recall a discussion with him about --  9 

MR. ARMSTRONG:  Objection.  Leading.   10 

JUDGE CRACRAFT:  It'll go to the weight to be given the 11 

answer.  12 

Q BY MR. PETERSON:  Has your recollection been exhausted as 13 

to any further conversations that you've had with Gilfillan on 14 

September 2nd?  15 

A September 2nd.  I don't remember.  16 

MR. PETERSON:  So since the witness' recollection has been 17 

exhausted, leading questions are permissible.   18 

JUDGE CRACRAFT:  Certainly.  19 

Q BY MR. PETERSON:  Do you recall a conversation with him 20 

about coming to him with issues?  21 

A No, I don't. 22 

Q Do you recall if your notes reflect events of September 23 

2nd?  24 

A Yes. 25 



 

ΛVTranz 
www.avtranz.com · (800) 257-0885 

431 

Q Would looking at them help refresh your recollection as to 1 

any further --  2 

A Yes they will.  3 

Q -- conversations with John Gilfillan?  So go ahead and 4 

turn to the September 2nd.  And direct your attention to the 5 

fifth page.   6 

A Fifth page.  Okay.   7 

Q The top says at around 10:00 a.m.   8 

A Okay.  9 

Q Is that refresh your recollection about any other 10 

conversation you had with John Gilfillan on that day? 11 

A Yes. 12 

Q And what do you recall now? 13 

A I recall that when he called me inside -- when John 14 

Gilfillan called me inside his office to give me a insurance -- 15 

the health insurance packet in case I wanted to have a health 16 

insurance package.  And I remember him telling me that if we 17 

wanted hot water to wash our hands or if we wanted to go inside 18 

the bathroom to wash our hands, that we should have gone first 19 

to talk to him and not to those guys.   20 

Q What was your understanding of what he meant by "those 21 

guys?"  22 

A The Union reps. 23 

Q Why do you think that?  24 

A Because they were the ones that delivered the petition 25 
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that same day early on and that's one of the things that we 1 

negotiated for so we could have access to have running water. 2 

Q Do you recall having a pizza party around that time?  3 

A Yes. 4 

Q And do you recall about when that was in relation to the 5 

September 2nd? 6 

A I would say a couple of days before.  I don't remember the 7 

exact date, but I recall it was, like, very close to the day 8 

where we delivered the petition.  It was a couple of days 9 

before around that.  10 

Q Would looking at your notes help refresh your recollection 11 

as to what date that was?  12 

A Yes. 13 

Q And I'll direct you to your notes.  September 3rd is the 14 

date I'll have you look at.  Actually, I'm sorry September 4th.   15 

A Okay.  September 3rd, September 4th.  16 

JUDGE CRACRAFT:  So you're referring him to September 4?  17 

MR. PETERSON:  Yeah, in his notes.  18 

JUDGE CRACRAFT:  Thank you.  19 

THE WITNESS:  Okay.  20 

Q BY MR. PETERSON:  Has that refreshed your recollection as 21 

to when the pizza party was? 22 

A Yes. 23 

Q And when do you recall the pizza party being? 24 

A It was Friday, September 4th. 25 
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Q And can you describe the pizza party? 1 

A Yes.  I'd say like around 11:00 John Gilfillan left his 2 

car the day and I don't know if I should start from the day 3 

before where he told me we were going to have a pizza party.  4 

Q Sure.  5 

A On September 3rd, at around 8:30 in the morning, John 6 

Gilfillan went to my work station and consequently he went to 7 

everybody's work station, but when he went to mine, he told me 8 

we were going to have a pizza party the next day because the 9 

company wanted to make workers' appreciation day.   10 

And on September 4th, he went like around 11:00 he left in 11 

his car and by 11:30 or 11:35 before -- my bad, like around 12 

11:45, he came back because I remember he didn't make it back 13 

at time, like 11:30 when we take our lunch.  He was a little 14 

late and he brought, like, around, I don't know, like six 15 

pizzas from Round Table, I believe.   16 

And he had buffalo wings I believe he brought too and he 17 

was telling us that Squires Lumber wanted to make a workers 18 

appreciation day for all the workers.  So we all -- I remember 19 

we took ten or fifteen extra minutes from our lunch after 12:00 20 

because we were waiting for him in there.  And all the workers 21 

ate pizza and then around 12:10, 12:15, we all went back to 22 

work.  23 

Q Were there any announcements made during this pizza party? 24 

A I don't remember.  I don't remember. 25 
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Q Had you experienced anything like that before at Squires 1 

Lumber?  2 

A Never.  3 

Q Do you recall anyone else attempting to wash their hands 4 

on that day? 5 

A Yes.  That day September 4th, Bobby Saephan, he went in 6 

there at 9:00 break and John Gilfillan told him that --  7 

MR. ARMSTRONG:  Objection, hearsay.   8 

Q BY MR. PETERSON:  Were you overhearing this conversation?  9 

A John -- Bobby told me.  10 

Q Okay.  11 

MR. ARMSTRONG:  Then my objection stands.  12 

MR. PETERSON:  So not for the truth of the matter 13 

asserted.  We've had some testimony from Bobby Saephan already 14 

about this but it's for report being made to an employee.  15 

JUDGE CRACRAFT:  I think you probably want to prove the 16 

truth of it, but I'll let it to show it was reported.  I'll let 17 

it in, overruled.   18 

Q BY MR. PETERSON:  Yeah, and I guess you were saying so you 19 

didn't hear, you didn't oversee or witness this yourself? 20 

A No, I didn't witness it myself.  I only saw --  21 

MR. ARMSTRONG:  Objection asked and answered.  22 

JUDGE CRACRAFT:  Sustained.  23 

MR. PETERSON:  Is he -- I -- did he --  24 

MR. ARMSTRONG:  There's no question pending.  He's 25 
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answered your question.  1 

MR. PETERSON:  Okay.  I thought you objected in the middle 2 

of his answer and --  3 

MR. ARMSTRONG:  Right.  4 

JUDGE CRACRAFT:  He did.  Mr. Martinez answered your 5 

question and then he went on to offer some additional evidence, 6 

which you can elicit if you ask him an additional question.  7 

Q BY MR. PETERSON:  I see.  What did Bobby report to you?  8 

A After -- I don't know if I should say that I only saw him 9 

talking to John Gilfillan.  I never heard what they were 10 

talking about.  So when he went back to the lunch table where 11 

we were, where I was at the time, he told me that John 12 

Gilfillan deny him access to the hot water to wash -- to the 13 

bathroom to wash his hands.  And he told him the same thing he 14 

told me that down from Colton the corporate they told him that 15 

nobody would have access inside the office.  16 

Q Directing your attention to General Counsel's 3(b).  It 17 

should be the second page of Exhibit 3.   18 

A Okay.  19 

Q Do you recognize that document? 20 

A Yes, I do. 21 

Q And what is it?  22 

A This is the second petition we delivered to John 23 

Gilfillan.  24 

Q And is that your name and signature on the petition? 25 
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A Yes, it is. 1 

Q Why did you sign that petition?  2 

A I signed this petition because we wanted to have access to 3 

the hot water as we agreed on September 2nd and also we wanted 4 

for Squires to give us, like, health -- meetings about health 5 

and safety and also about, like, handouts or whatever about the 6 

dust, about sawdust.  That's -- we have a lot in there.  7 

Q Had you had health and safety meetings prior to when you 8 

signed this petition? 9 

A No. 10 

Q What, if anything, did you do with this petition?  11 

A At around 6:45 before 7:00 in the morning, Louie Morabito 12 

and Bobby Saephan, and myself, we walk into the building, we 13 

went to John's office and we knocked the door, because it was 14 

locked, the door was locked.  So we knocked the door and he 15 

opened the door just a couple of inches and I tried to give him 16 

the petition and he told us that he couldn't talk to us because 17 

it wasn't time to start working yet.  And he slammed the door, 18 

basically in my face, because I was the one trying to give him 19 

the petition.   20 

Q And what happened next?  21 

A We went to work, I mean, we wait to 7:00 and we start 22 

working.  Our 9:00 break we went outside in our cars and then 23 

John Gilfillan came out of the building with Bill, a salesman.  24 

Q Okay.  25 
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A With Caleb Alvarez and Patrick, the truck driver.  And as 1 

he approached us, he had a piece of paper on his hand and he 2 

start reading it.  3 

Q And can you just tell us who are you with in the car? 4 

A Yes.  With me also was Louie Morabito, Bobby Saephan and 5 

this other employee, his name is Jordan.   6 

Q And whose vehicle were you in? 7 

A We were just outside our vehicles.  8 

Q Oh, I see.  9 

A It was between my vehicle and Louie Morabito vehicle.   10 

Q Standing outside?  11 

A Yeah, we was just standing. 12 

Q Okay.  What happened next?  13 

A John Gilfillan start reading that piece of paper that he 14 

had on his hand and to my recall he start saying that he 15 

couldn't receive any information from us.  That if we wanted to 16 

give him any information we would have to give it to your 17 

lawyer so our lawyer can contact his -- the company's lawyer.  18 

And then he tried to hand me this folded piece of paper and at 19 

the same time I tried to give him the petition, because he 20 

didn't receive it in the morning.  And he told me he wouldn't 21 

take it and I told him that I wouldn't take his paper either.  22 

And he told me, you either take this or take nothing.  That's 23 

what he told me and I didn't grab it so they just walk away. 24 

Q And did he explain what he meant by take this or take 25 
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nothing? 1 

A No, I didn't. I didn't know what he meant by that, but 2 

that's the words that he used. 3 

Q What happened next? 4 

A We went -- after we -- during our lunch time we went in 5 

there and we knocked the door and he didn't open.  So we slip 6 

it under the door, the office door.  And after that, I called 7 

the Union reps.  I don't recall who exactly I called.  I 8 

believe I called Tim Lipscomb and told him what happened and I 9 

was instructed to get the piece of paper that he was trying to 10 

give me.  So in my 2:00 break, I went back inside and I ask him 11 

if he still had the piece of paper that he wanted to give me 12 

and he said yes.  So he went inside the office. I was outside.  13 

And he went inside his office and he just hand me out a piece 14 

of paper.  15 

Q And do you recall what was on the piece of paper? 16 

A I recall there was only some lawyer's information on it.  17 

And he had, like, I remember he had something written like on 18 

the outside because the lawyer's information was like in the 19 

inside.  I couldn't see it because it was folded.  I don't 20 

recall exactly what it was written on the outside, but it was 21 

handwritten. 22 

Q And did you do anything with the piece of paper that he 23 

gave you? 24 

A Yes. 25 
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Q What did you do with it?  1 

A I gave it to the field reps. 2 

Q And that's the Union field reps? 3 

A Yes. 4 

Q Directing your attention to General Counsel's 3(c).  It 5 

should be the next page.  Let me know when you've had a chance 6 

to review that.  7 

A Okay.   8 

Q Do you recognize that? 9 

A Yes, I do. 10 

Q And what is that?  11 

A This is the third petition that we delivered to John 12 

Gilfillan.   13 

Q That's your name and signature on the petition?  14 

A Yes, it is. 15 

Q And why did you sign this petition? 16 

A We signed this petition because we wanted to have a pre-17 

shift meeting about heat illness and also like safety meeting 18 

about all the heat stress so we can learn everything about the 19 

heat illness prevention.  20 

Q And just to be clear, you said pre-shift?  21 

A Yes.  22 

Q Pre-shift, okay.  I'm sorry, go ahead.  23 

A And we also wanted to access granted to the air 24 

conditioning area on -- outside John Gilfillan's office but 25 
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inside to what they call the office, actually, because he has 1 

air conditioning in there.  And we can eat our -- we can take 2 

our breaks and lunch, especially lunch, away from the dust, the 3 

heat, and especially the flies.   4 

Q    The warehouse itself, is -- is it air conditioned?   5 

A    No, it's not.   6 

Q    What, if anything, did you do in this petition?   7 

A    We went, we knocked on John's office door --  8 

Q    And who's "we?"  9 

A    Bobby Saephan and -- and Louie Morabito.  So he never 10 

opened the door.  So we slip -- we slipped it under the door.   11 

Q    Turning your attention to General Counsel's 3(b), it 12 

should be the next page -- 13 

A    Okay.   14 

Q    -- let me know when you've had a chance to view that.   15 

A    Okay.   16 

Q    Do you recognize that document?   17 

A    Yes, I do.   18 

Q    What is it?   19 

A    This would be the fourth petition that we delivered.   20 

Q    Is that your name and signature on the petition?   21 

A    Yes, it is.   22 

Q    When did you sign that petition?   23 

A    We signed this petition because we wanted the Company to 24 

service the -- the portable bathroom that we have outside twice 25 
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a week because after a couple of days, everything start piling 1 

up, piling.  And I mean just the smell of it, it's very bad, 2 

and especially all the flies that it attracts and everything.  3 

And we also wanted like -- we want to demand that Squires to 4 

stop doing unfair labor practices against us.  And -- and to 5 

bargain in good faith with the -- with the Carpenters Union.   6 

Q    And what, if anything, did you do with this petition?   7 

A    This petition we went in there and we walk.  This time I 8 

believe it was only Bobby Saephan and myself because Louie 9 

wasn't there.  So we were not knocking the door and -- but this 10 

time I couldn't really see if John Gilfillan was inside the 11 

office.  I saw his car parked outside the office, but we 12 

couldn't see if John was in there because the weekend prior to 13 

us delivering that petition, they tinted the windows from the 14 

office.  So we couldn't really see inside.   15 

Q    When did you say that happened?   16 

A    The weekend before we delivered the petition.   17 

Q    And the petition that you're looking at right now, the 18 

September 22nd petition?   19 

A    Yes.   20 

Q    And so sometime between the September 11th petition and 21 

the September 22nd petition the office windows were tinted?   22 

A    Yes.  I believe they -- they went on the weekend, on the 23 

Saturday, the Saturday before we delivered the fourth petition.   24 

Q    Well, I guess if you didn't see it, we --  25 
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A    Yeah.  Okay.  So they -- they tinted the windows.  So we 1 

couldn't see if John Gilfillan was inside.  So we just slipped 2 

the -- the petition in there.   3 

Q    Had you brought up issues with the quality of the toilet 4 

before this petition?   5 

A    Many times.   6 

Q    And to whom did you bring --  7 

A    John --  8 

Q    -- this --  9 

A    -- Gilfillan.   10 

Q    And what was -- what did you -- what concerns did you 11 

raise with him before you delivered this petition?   12 

A    Every time I used to complain about the bathroom, I used 13 

to tell him that the liquid that they put inside the portable 14 

potties, they -- because you -- on the portable potty, you 15 

could see where the level of the liquid is all the time because 16 

it leaves a mark in it, and I don't know they will only put in 17 

like -- maybe like two inches of liquid.  And that's nothing.  18 

So after maybe two days, I mean everything was like just a pile 19 

in there.  I mean like the liquid had no purpose at all in 20 

there.  And it was terrible.  I mean the -- the smell of it 21 

and -- very bad.  So I used to complain a lot with John 22 

Gilfillan.  And every time I used to tell him about the 23 

bathroom, he used to tell me that he was going to call Kelly in 24 

the corporate office because she was the one in charge of it.   25 
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Q    And do you know Kelly's last name?   1 

A    I do but I don't -- I don't -- I don't recall it at this 2 

time.   3 

Q    Do you know her position?   4 

A    Yes.  She's the human resources manager in Colton.   5 

Q    And prior to -- I guess did you deliver it on or about 6 

September 22nd?   7 

A    I believe it was on September 22nd when I delivered.   8 

Q    And so up to that point, where was the -- what was the 9 

location of the portable toilet?   10 

A    It's outside the warehouse in the -- if you're facing 11 

the -- the building, it would be on the -- the right corner, 12 

the right outside corner.  There is like a loading ramp and the 13 

portable potty was in there.   14 

Q    And did the location of the portable potty ever change?   15 

A    Yes.   16 

Q    And when did it change?   17 

A    The next day.  It would be September 23rd.   18 

Q    And what changed about the location of the portable 19 

toilet?   20 

A    They -- the next day when we got there, the portable potty 21 

was inside the building next to -- to our lunch tables where we 22 

take breaks and lunch.   23 

Q    And what was the impact of having the portable toilet 24 

located inside the warehouse?   25 
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A    It was terrible.  The smell and we were -- we always used 1 

to complain about all the flies and that they was even worse.  2 

And I mean everybody -- as soon as we walked inside the -- the 3 

building, the smell was just bad.   4 

Q    Did you raise any of these concerns to Caleb?   5 

A    Yes.  I told Caleb that -- I asked him why did they move 6 

the -- the bathroom inside.  And I told that it wasn't a good 7 

idea because -- I mean we were working, the bathroom is close 8 

to the -- the door, but it was open at the time and all of the 9 

wind is coming because we work in the opposite side to where 10 

the -- I mean on the opposite end the building to where the 11 

bathroom was located.  And all the wind coming in would take 12 

like all the aroma in there.  And I mean it was hot, very hot 13 

and all the wretched smell from the bathroom and all the flies.  14 

And Caleb told me that he was going to talk to John Gilfillan 15 

about it.   16 

Q    Did you have any follow-up conversations?   17 

A    Yes.  Later on I asked him if he --  18 

Q    The same day?   19 

A    The same day I asked Caleb if he already talked to John 20 

Gilfillan and he told me that, yes, he did.  And he also told 21 

me that John Gilfillan told him that he would have to talk to 22 

corporate first because it was their idea to move the bathroom 23 

inside the warehouse.   24 

Q    And did you talk with John Gilfillan about the toilet 25 
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being in the warehouse at all?   1 

A    No, I didn't.   2 

Q    Did the toilet remain in the warehouse?   3 

A    Just for that day.   4 

Q    And where was it the next day?   5 

A    In the same place prior from them bringing it inside the 6 

warehouse.   7 

Q    You mentioned that you -- you mentioned John's car, that 8 

you saw John's car on occasion.  And I was going to just ask 9 

you about the employee parking situation.  Can you describe 10 

the -- the parking situation at Squires?   11 

A    Sure.  All of the employees, permanent and temporary 12 

employees, we park alongside the side of the building.  If 13 

you're facing the building, we park on the left side of the 14 

building.  And management, and that would be John Gilfillan, 15 

Caleb before -- before he was demoted, and Bill the salesman, 16 

they park behind the building, close to John Gilfillan's 17 

office.   18 

Q    And you said that was Bill, John, and Caleb that parked --  19 

A    Caleb.  And Patrick, the truck driver, he also parks back 20 

there.   21 

Q    And -- and you said something changed about that after 22 

Caleb's demotion?   23 

A    Yes.  Caleb --  24 

MR. ARMSTRONG:  Objection; leading.   25 
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THE WITNESS: -- doesn't park -- Caleb told me that he was 1 

told my John that he couldn't park back there anymore, that he 2 

would have to park with us on the -- on the left side of the 3 

building.   4 

Q    BY MR. PETERSON:  And so did -- where did Caleb park after 5 

that?   6 

A    Where we park.  The same place.  On the left side of the 7 

building.   8 

Q    Prior to September 2nd, 2015, were you required to wear a 9 

hard hat at Squires?   10 

A    Yes.   11 

Q    Under what circumstances?   12 

A    Only at workstations.   13 

Q    And did that ever change?   14 

A    Yes.   15 

Q    When did that change?   16 

A    I don't -- I don't remember the exact date.  It was around 17 

September 10th I believe when we were told by Mauricio and 18 

Caleb that from that point on we were going to have to wear our 19 

helmets at all times unless we are at the lunch table or inside 20 

our -- our vehicles.   21 

Q    And you mentioned Mauricio.  I thought he was no longer 22 

working at the Suisun City facility.   23 

A    He -- he was there that day because he went to the meeting 24 

that they had with the -- with all the temps, with all the 25 
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temporary workers.  That's why he was in the building at 1 

Squires that day.   2 

Q    Okay.  So he was just there for a short -- how long was he 3 

there for, if you recall?   4 

A    I believe two days.   5 

Q    Two days.  And where did Mauricio make this announcement?   6 

A    Outside on the lunch tables.  I remember it was after 3:30 7 

p.m. because everybody already clocked out and we were ready to 8 

leave.  And then Caleb called us.  He told us that they 9 

wanted -- that Caleb and Mauricio wanted to talk to us.  And 10 

then Mauricio told us that from that point on we were going to 11 

have to wear our hard hats at all times, that we couldn't be 12 

walking around the property, I mean Squires, without the hard 13 

hat.   14 

Q    And so how was that different from what had been the 15 

practice before?   16 

A    Before, we used to like on every break, if we were going 17 

to take like breaks and lunch, we would take our hard hats and 18 

leave them at the workstation and we would be free to walk like 19 

everywhere, the bathroom, to our cars, to the lunch tables, 20 

wherever, without hard hats.   21 

Q    And why did -- why did you remove your hard hat?   22 

A    Because it's a huge relief.  Because I mean -- they're not 23 

that heavy but to carry them all day, sometimes it makes you -- 24 

your head hurt.  It hurts, you know, to have it tight all the 25 
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way and the heat.  I mean as it gets -- as it gets inside the 1 

building, I mean it's really hot.  When you take your hat for 2 

like I mean ten, 15 minutes, it's a huge relief, it's a huge 3 

relief just not having your hard hat on.   4 

Q    And how long had that been the practice prior to 5 

Mauricio's announcement?   6 

A    Ever since I started working there.   7 

JUDGE CRACRAFT:  Would this be a convenient time to take a 8 

break?   9 

MR. PETERSON:  Actually, if -- another maybe five or ten 10 

minutes and that --  11 

JUDGE CRACRAFT:  Sure.   12 

MR. PETERSON:  -- will be kind of a -- an appropriate 13 

time -- 14 

JUDGE CRACRAFT:  Thank you.   15 

MR. PETERSON:  If that --  16 

Q    BY MR. PETERSON:  I think you alluded to this earlier, but 17 

prior to September 2nd, was the -- you mentioned -- yeah, the 18 

gates leading into the Squires Lumber were they kept open or 19 

closed throughout the workday?   20 

A    Open all day.   21 

Q    And did that change?   22 

A    Yes.   23 

Q    When did that change?   24 

A    September 22nd.  That's the first day that they -- from 25 
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that point on, they're always closed.   1 

Q    And you just said September 22nd?   2 

A    22nd.  September 22nd.   3 

Q    And --  4 

A    I mean September 2nd.   5 

Q    And what -- and that's the date --  6 

A    That's the date that we delivered the first petition.   7 

Q    And what about the door to the office, was that -- prior 8 

to September 2nd, was that kept open or close the during the 9 

workday?   10 

A    It was closed all the time because they have AC --  11 

Q    Uh-huh.   12 

A    -- but it was unlocked.  If we needed to talk to John or 13 

whoever, all we have to do is just walk in.  And after 14 

September 2nd, it's been locked.   15 

Q    Have you heard -- did John Gilfillan say anything about 16 

why it was locked?   17 

A    No.   18 

MR. PETERSON:  I think we're at a good breaking point, Your 19 

Honor.   20 

JUDGE CRACRAFT:  Thank you.  We'll take a ten-minute 21 

morning break.  Off the record.   22 

(Off the record at 10:10 a.m.)  23 

JUDGE CRACRAFT:  On the record.  You may continue, 24 

Mr. Peterson.   25 
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MR. PETERSON:  Thank you, Your Honor.   1 

Q    BY MR. PETERSON:  Mr. Martinez, do you recall ever hearing 2 

any managers or other officials from Squires Lumber talking 3 

about unions yourself?   4 

A    No.   5 

Q    Do you know who Chris and Kyle Paxson, are?   6 

A    Yes.   7 

Q    Who are they?   8 

A    They are the president and vice president of Squires.  9 

Also owners of Squires Lumber.   10 

Q    And how do you know that?   11 

A    By John Gilfillan.   12 

Q    Have you ever met them?   13 

A    Yes.   14 

Q    On how many occasions?   15 

A    I believe two occasions.   16 

Q    What was the -- what was the first occasion?   17 

A    I believe that's when -- when we had the little meeting.  18 

We had a meeting with them.   19 

Q    And do you recall about when this meeting was in relation 20 

to September 2nd?   21 

A    I believe it was after September 2nd.  After September 22 

2nd.  I don't recall the exact date.   23 

Q    Okay.  Would -- and where was the meeting?   24 

A    On our lunch tables.  That's where we had the -- the 25 
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meeting.   1 

Q    And who was present?   2 

A    John Gilfillan, Bill, the salesman, Chris Paxson and Kyle 3 

Paxson, Caleb Alvarez and Jonathan Van Loo, Milton and I 4 

believe there was one more temporary worker.  I don't recall 5 

his name.   6 

Q    And just so the record's clear, who --  7 

A    And myself.   8 

Q    And just so the record's clear --  9 

A    And.   10 

Q    -- who are Milton and Jonathan Van Loo?   11 

A    Jonathan Van Loo, he's -- he's a permanent worker right 12 

now and -- and Milton, he was a temporary worker.   13 

Q    How do you know that Jonathan Van Loo's a permanent 14 

worker?   15 

A    Because, first of all, I saw him once with a hiring packet 16 

in his hands and then we went -- actually he told me.   17 

Q    Okay.  And what -- how did this meeting begin?   18 

A    I forgot -- I wanted to tell you that also present was 19 

Ricardo.   20 

Q    And who's Ricardo?   21 

A    I believe -- I'm not sure if he was a lawyer or consultant 22 

for Squires Lumber.   23 

Q    And can you describe him?   24 

A    Yeah.  He's -- he's Hispanic.   25 
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Q    Hispanic?   1 

A    Hispanic.   2 

Q    Uh-huh.   3 

A    Early 50s, dark skin and, from his accent, I would say 4 

he's like Cuban maybe.   5 

Q    Are you Hispanic yourself?   6 

A    Yes, I am.   7 

Q    How do you know -- was Ricardo introduced?   8 

A    Yes.   9 

Q    Who -- who introduced Ricardo?   10 

A    I believe it was Chris who introduced him, but he only -- 11 

he only said his name.  That's it.   12 

Q    Do you recall his last name?   13 

A    No, I don't recall it.   14 

Q    And so, again, how did the -- how did the meeting begin?   15 

A    The meeting began by everybody gathered together at our 16 

lunch tables and then --  17 

Q    Was this during a break or --  18 

A    No.  It wasn't -- it wasn't during any breaks.  It was 19 

before -- before lunchtime I recall.   20 

Q    Okay.   21 

A    Chris -- I remember they -- they had a paper, a piece of 22 

paper.  And, if I'm right, Chris started reading.  They -- 23 

they -- they just introduced themselves and told us who they 24 

were and they started reading the papers.  And at the 25 
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beginning, before they started reading it, they told us that 1 

they -- they would not just talk to us, that they would -- 2 

everything they were going to tell us, it was already written 3 

on those papers because of -- that's the way their lawyer 4 

advised them to do so they -- they -- there wouldn't be any 5 

misinterpretations of what they said.   6 

And -- I mean I don't remember everything they said, but 7 

some parts I remember.  And they started by saying that --  8 

MR. ARMSTRONG:  I'm not sure there was a question.  I think 9 

this is just a narrative now.  I think we've lost the question.   10 

MR. PETERSON:  Just --  11 

JUDGE CRACRAFT:  Why don't you interrupt with a question 12 

now.   13 

MR. PETERSON:  Sure.   14 

Q    BY MR. PETERSON:  What happened next?   15 

A    They started reading it and he started saying that the 16 

Company has been family owned for 70 years I believe and that 17 

they wanted to keep it that way.  And they were saying that 18 

they have always taken care of their workers, that their father 19 

always taken care of their workers, helping them whenever 20 

they -- they need help.  And I remember them saying that they  21 

-- they didn't want to the Union there because they thought 22 

they didn't need it because for the same reason, that they have 23 

always taken care of the workers.  And they also said that if 24 

we want to join and support the Union, all -- all the Union can 25 
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do is -- is tell them to negotiate.  But they were saying that 1 

it would take maybe years to do that.  But they could not force 2 

them to get the Union in there.  He also was saying that -- 3 

what was he saying?  I don't remember exactly the -- the rest 4 

of the thing that he says.  But I'm pretty I -- I made notes of 5 

it on my notebooks.   6 

Q    Would looking at the notes help refresh your recollection 7 

as to --  8 

A    Yes.   9 

Q    -- both -- and you couldn't recall the date?   10 

A    I couldn't -- I don't recall the date.   11 

Q    So go ahead and -- would the notes help refresh your 12 

recollection --  13 

A    Yes.   14 

Q    -- as to when this meeting was and other things that were 15 

said?   16 

A    Yes.   17 

Q    Go ahead and look at your notes.  And I'll direct your 18 

attention to October 1st.  It's actually -- it's actually the 19 

beginning of -- there's numbers in the top corner of the 20 

front --  21 

A    Number 6?   22 

Q    -- of each page.  Yeah, yeah, yeah.  So it's the end of 5 23 

and the beginning of 6.   24 

A    Oh.  Excuse me.   25 
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Q    And what I'm referring to is almost -- it's -- it starts 1 

at the last five lines of the front of number 6?   2 

A    Page 6?   3 

Q    Yeah.  Does that refresh your recollection as to when this 4 

meeting took place? 5 

A Yes. 6 

Q And when did this meeting take place? 7 

A Actually, it was a Thursday, October 1st, 2015. 8 

Q And does it refresh your recollection about anything you'd 9 

like to add? 10 

A Yes. 11 

Q What else do you recall? 12 

A I recall him -- I recall Kyle saying that -- that -- I 13 

mean, reading that they were tired -- Union coming to their 14 

employees with empty promises, and I recall him saying that the 15 

Union had tried to -- to get into their company many times, and 16 

every time it was rejected by the -- by the employers -- the 17 

employees.  And he also said that the Union wanted to have a 18 

general election, but if supposedly, the Union wins, all they 19 

can do is bargain in good faith.  But they -- they want -- they 20 

-- that doesn't mean that they would recognize the Union. 21 

Q Yeah, and put your notes to the side for now and just 22 

what --  23 

A Yeah. 24 

Q -- what you recall now after reading them (sic). 25 
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A Yeah.  So that's basically what I -- what I recall right 1 

now. 2 

Q And you said Chris and Kyle; do you know which one was the 3 

one that was doing the speaking? 4 

A I believe it was Kyle, the vice president. 5 

Q Did you ever hear John Gilfillan say anything about the 6 

Union, yourself? 7 

JUDGE CRACRAFT:  At any time? 8 

Q BY MR. PETERSON:  At any time? 9 

A No. 10 

Q Did you have any discussions with any of your coworkers 11 

about what any of the officials, Gilfillan, Ricardo -- 12 

Gilfillan or Ricardo said about the Union? 13 

MR. ARMSTRONG:  Objection.  Calls for hearsay. 14 

JUDGE CRACRAFT:  I'll allow him to answer "Yes" or "No," 15 

and we'll go from there. 16 

THE WITNESS:  Yes. 17 

Q BY MR. PETERSON:  On more than one occasion? 18 

A Yes. 19 

Q Which coworkers have you spoken to about comments about 20 

the Union made by Gilfillan or Ricardo? 21 

A Most of the workers, because I used to -- I used to talk, 22 

like, with everybody.  We used to have, like, a really good 23 

communication among us, but I remember --  24 

MR. ARMSTRONG:  Objection.  I think it's been asked and 25 



 

ΛVTranz 
www.avtranz.com · (800) 257-0885 

457 

answered. 1 

JUDGE CRACRAFT:  Question's been answered so you can ask 2 

another question. 3 

Q BY MR. PETERSON:  And what's the -- do you recall the 4 

first time you had a discussion with a coworker about what 5 

either Gilfillan or Ricardo said about the Union? 6 

A No, I don't. 7 

Q Do you remember with whom you -- any names of individuals 8 

you spoke with? 9 

A I remember I talked to Caleb Alvarez. 10 

Q How many times? 11 

A Many times. 12 

Q And this is about what John Gilfillan said about Unions? 13 

A About the things that most of the time --  14 

MR. ARMSTRONG:  Objection.  I think the question calls for 15 

a yes or a no. 16 

THE WITNESS:  Yes. 17 

JUDGE CRACRAFT:  Thank you. 18 

MR. PETERSON:  Yes. 19 

Q BY MR. PETERSON:  How many times have you spoken with 20 

Caleb about what John Gilfillan told Caleb about Unions? 21 

A At least a couple of times. 22 

Q And what do you recall him saying the first time? 23 

MR. ARMSTRONG:  Objection.  Calls for hearsay. 24 

MR. PETERSON:  And we're not using this for the truth of 25 
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the matter as asserted, but for dissemination of potential 1 

unfair labor practices and statements as part of the 2 

Gissel order. 3 

MR. ARMSTRONG:  Same objection. 4 

JUDGE CRACRAFT:  Is John Gilfillan alleged to have made an 5 

unfair labor practice statement?  I think there is one sub --  6 

MR. PETERSON:  He is. 7 

JUDGE CRACRAFT:  -- paragraph. 8 

MR. PETERSON:  He is. 9 

JUDGE CRACRAFT:  It would be 6-B surrounding the 10 

allegation of threat to arrest. 11 

MR. PETERSON:  That's correct, Your Honor. 12 

JUDGE CRACRAFT:  I don't see any other allegation. 13 

MR. PETERSON:  You're right.  So this would be more 14 

general animus. 15 

JUDGE CRACRAFT:  So you're asking this witness to testify 16 

about conversations he had with Caleb about statements made by 17 

John Gilfillan that this witness didn't hear? 18 

MR. PETERSON:  Correct. 19 

JUDGE CRACRAFT:  So we can't -- there can't be any finding 20 

as to whether -- well, correct me if I'm wrong.  But it would 21 

appear to be hearsay from Mister --  22 

MR. ARMSTRONG:  Alvarez. 23 

JUDGE CRACRAFT:  -- Alvarez to speak to this employee 24 

saying Mr. Gilfillan told me this.  It doesn't seem that you 25 
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could get that on the record. 1 

MR. PETERSON:  I mean, so I should say there's -- so it is 2 

double hearsay, but John Gilfillan is an admitted agent and 3 

supervisor, and Caleb Alvarez is an alleged agent and 4 

supervisor.  So both of those would be exceptions to the 5 

general hearsay rule. 6 

JUDGE CRACRAFT:  I'll allow you to proceed.  Let's treat 7 

it right now as an offer of proof in question-and-answer form, 8 

and I'll make my ruling after I hear these -- this 9 

conversation. 10 

MR. ARMSTRONG:  And, Your Honor, I think it is double 11 

hearsay, and it doesn't matter that it's a supervisor or 12 

alleged supervisor and a supervisor.  The point that 13 

General Counsel is trying to make, I think, he's trying to 14 

introduce the statement to prove the truth of the matter that 15 

Mr. Gilfillan made those statements, and that's just classic 16 

hearsay.  It's being introduced for the mat- -- the truth that 17 

Mr. Gilfillan actually made those statements. 18 

JUDGE CRACRAFT:  And I think the General Counsel's point 19 

of view is that even though it might be double hearsay since 20 

they're both agents and he thinks he can prove that, it comes 21 

in as an exception, even though it's secondary.   22 

MR. ARMSTRONG:  Okay.  But it's not Mr. Alvarez' 23 

statement. 24 

JUDGE CRACRAFT:  Correct. 25 
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MR. ARMSTRONG:  Okay.  So I don't think there's an ex- --  1 

JUDGE CRACRAFT:  Your point is well taken, and I'm 2 

treating it as an offer of proof for further elucidation. 3 

MR. PETERSON:  I guess I'll just point out that Rule 805 4 

is, there's an exception for -- or there's a rule regarding 5 

double hearsay, and if there's an exception for both examples 6 

of hearsay, then it could be admitted and considered for the 7 

truth of the matter asserted.  But I understand the Court and 8 

Respondent's counsel's concern. 9 

JUDGE CRACRAFT:  So this will start the offer of proof, 10 

and let me know when you're finished with this particular 11 

conversation. 12 

MR. PETERSON:  Okay. 13 

Q BY MR. PETERSON:  What did Caleb report to you that 14 

John Gilfillan told him about the Union? 15 

MR. ARMSTRONG:  Objection.  Vague as to time.  Ambiguous. 16 

MR. PETERSON:  He said he --  17 

Q BY MR. PETERSON:  You said you recalled two times, I 18 

believe, from your early -- earlier testimony? 19 

A Yes, at least, because we used to talk a lot. 20 

Q Okay.  So the first time, when was this? 21 

A After we delivered the -- the first petition. 22 

Q How close in time to when you delivered the first 23 

petition? 24 

A A couple of days, I would say. 25 
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Q And where did the conversation take place? 1 

A My work station. 2 

Q And what did he tell you that John had said?  3 

A He told me that John tell -- tells him that they don't 4 

want the Union because all the Union wants is take the money 5 

from the workers. 6 

Q I think I'm going to focus on Ricardo.  Have you heard -- 7 

have you had any conversations with --  8 

MR. ARMSTRONG:  Well, okay.   9 

MR. PETERSON:  And I guess that's --  10 

MR. ARMSTRONG:  So now that we're --  11 

JUDGE CRACRAFT:  Okay.  So that's --  12 

MR. PETERSON:  -- that's the end of my -- end of my offer 13 

of proof. 14 

JUDGE CRACRAFT:  -- that ends the offer of proof.  Even if 15 

I accept that for the truth of the matter as asserted, it 16 

doesn't really probably amount to evidence of animus. 17 

MR. PETERSON:  That's fair, Your Honor.  I'll withdraw the 18 

question. 19 

JUDGE CRACRAFT:  Thank you. 20 

Q BY MR. PETERSON:  Have you had any conversations with your 21 

coworkers about what Ricardo said about Unions?  22 

A Yes. 23 

Q With whom did you have conversations about what Ricard 24 

said about Unions?  25 



 

ΛVTranz 
www.avtranz.com · (800) 257-0885 

462 

A With Shayne. 1 

Q Do you know Shayne's last name? 2 

A I believe it's Phillips. 3 

Q And how many conversations with Shayne did you have about 4 

what Ricardo said about Unions, if you recall? 5 

A I don't recall how many, but at least once. 6 

Q Where do you recall talking with him? 7 

A I recall the -- asking him what the --  8 

MR. ARMSTRONG:  Objection.  The question was "Where," I 9 

believe. 10 

MR. PETERSON:  Yeah, it's true.  Where -- as to where --  11 

MR. ARMSTRONG:  Oh, where? 12 

MR. PETERSON:  Yeah. 13 

Q BY MR. PETERSON:  Where were you? 14 

A At Squires Lumber, like workstation, where we were 15 

working. 16 

Q And was anyone else around? 17 

A I don't remember if it was any -- anybody around at the 18 

time. 19 

Q And what do you recall him saying about what Ricardo said? 20 

MR. ARMSTRONG:  Objection.  Hearsay.  And the -- we've 21 

already had --  22 

JUDGE CRACRAFT:  We'll proceed in an offer of proof. 23 

MR. PETERSON:  And --  24 

MR. ARMSTRONG:  And we've had Mr. Phillips testify, which 25 
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would be the person who allegedly actually heard the 1 

conversation, and now we're taking one step back to 2 

unreliable -- more unreliable testimony. 3 

MR. PETERSON:  If I may be heard, Your Honor?   4 

JUDGE CRACRAFT:  Do you want to show dissemination; is 5 

that right? 6 

MR. PETERSON:  Dissemination, right. 7 

JUDGE CRACRAFT:  Thank you. 8 

MR. PETERSON:  Ricardo is an admitted agent. 9 

JUDGE CRACRAFT:  Please proceed. 10 

Q BY MR. PETERSON:  Well, what did Shayne tell you about 11 

what Ricardo said about Unions? 12 

A He told me that Ricardo told him that Unions were no good, 13 

and that they didn't want him over there.  And in the same 14 

conversation, I don't know if I -- if it's relevant or not, but 15 

he also said that three permanent workers that were --  16 

MR. ARMSTRONG:  Okay.  Well, objection.  Now I think we're 17 

going beyond what Ricardo allegedly said about Unions. 18 

MR. PETERSON:  Is it --  19 

JUDGE CRACRAFT:  Is this statement attributed by Mr. 20 

Phillips to --  21 

THE WITNESS:  Yes. 22 

JUDGE CRACRAFT:  -- Ricardo? 23 

THE WITNESS:  Yes, it is. 24 

JUDGE CRACRAFT:  So this is something he reported to you 25 



 

ΛVTranz 
www.avtranz.com · (800) 257-0885 

464 

that Ricardo --  1 

THE WITNESS:  Yes, that --  2 

JUDGE CRACRAFT:  -- said? 3 

THE WITNESS:  -- Ricardo said. 4 

MR. ARMSTRONG:  Well, the question was about --  5 

JUDGE CRACRAFT:  Continue. 6 

MR. ARMSTRONG:  -- Unions. 7 

MR. PETERSON:  I think the witness is trying to answer and 8 

should be allowed to finish. 9 

JUDGE CRACRAFT:  Let's see if this is about Unions. 10 

Please proceed. 11 

THE WITNESS:  He said that they would -- they would fire 12 

the three guys that were -- that were trying to get the Union 13 

in there if they have to because we had no point to get the 14 

Union in there. 15 

Q BY MR. PETERSON:  Did Shayne describe -- did he -- Shayne 16 

give you any details about this meeting, who was present and 17 

where it was? 18 

A No. 19 

MR. ARMSTRONG:  Your Honor, if that's the end of the 20 

offer, I'll just renew my objection, and you can certainly 21 

rule. 22 

MR. PETERSON:  It's not the end of the offer. 23 

MR. ARMSTRONG:  Okay. 24 

Q BY MR. PETERSON:   Would this have been in the 25 
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conversation that you may have reported in your notes? 1 

A I believe so. 2 

Q Would looking at your notes help refresh your recollection 3 

as to when this conversation with Shayne happened? 4 

A Yes. 5 

Q Do you have your notes in front of you? 6 

A Yes, I do. 7 

Q Direct your attention to September 25th, the third and 8 

fourth pages of September 25th. 9 

A Which one? 10 

Q The third and fourth pages. 11 

A Third and fourth? 12 

Q On the third page, there's a star about half way down in 13 

your notes. 14 

A Okay. 15 

Q And that's where I suggest you start. 16 

A Okay.   17 

Q Has that refreshed your recollection as to when this 18 

conversation with Shayne took place? 19 

A Yes.  It was on Thursday, September 25th, 2015. 20 

Q And has reviewing that refreshed your recollection as to 21 

any more details that Shayne provided to you about the 22 

conversation with Ricardo? 23 

A Yes. 24 

Q And what do you recall? 25 
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A I recall that Ricardo told him if -- not to sign anything 1 

that the Union guys would bring to them. 2 

MR. PETERSON:  That's the end of the offer of proof. 3 

MR. ARMSTRONG:  Same objection. 4 

JUDGE CRACRAFT:  After hearing the offer of proof, I've 5 

decided to accept the testimony. 6 

MR. PETERSON:  Thank you.  I'm marking for identification 7 

as General Counsel's 24 an employee warning notice. 8 

(General Counsel Exhibit Number 24 Marked for Identification) 9 

Q BY MR. PETERSON:  Let me know when you've had a chance to 10 

review that. 11 

A Okay.   12 

Q Have you seen that document before? 13 

A Yes. 14 

Q And when have you seen it? 15 

A October 14th when I (sic) was given to me by -- by Kelly. 16 

Q And what is it? 17 

A It's a written verbal warning. 18 

Q And how did you come to receive this from Kelly? 19 

A She called me to the -- I mean, John Gilfillan took me 20 

into the office. 21 

Q And what -- do you recall what day? 22 

A Yeah.  It was October 14th at around 3:35, 3:40, around 23 

there. 24 

Q And what happened when John called you into the office? 25 



 

ΛVTranz 
www.avtranz.com · (800) 257-0885 

467 

A John called me into the office.  He told me that Kelly 1 

wanted to talk to me.  So we went in there, and when we got 2 

there, she was talking to Bobby Saephan.  So she told 3 

John Gilfillan that she needed a couple of more seconds.  So we 4 

went outside for a couple of seconds. 5 

Q Okay.  And just to interrupt you, who -- did you know 6 

Kelly from before? 7 

A No. 8 

Q When was the first time you saw Kelly? 9 

A That's the first -- the first time I saw her -- 10 

Q Okay. 11 

A -- that I recall. 12 

Q Okay.  So, sorry to interrupt.  So you're waiting outside? 13 

A I was waiting outside, and then Bobby Saephan got up with 14 

a paper in his hand, and he got out of the office.  Then I was 15 

asked to sit down, and John Gilfillan was sitting on my right 16 

side, and I remember he had like a sarcastic smile on his face, 17 

and I didn't even know why.  So Kelly told me that I was going 18 

to get a written verbal warning because I refused to work 19 

overtime the day before. 20 

Q And what happened next? 21 

A I told her -- well, I ask her that I didn't refuse to work 22 

the day before because I -- I never -- I never was asked to 23 

stay.  I was asked if I could stay. 24 

Q And did she respond? 25 
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A She told me that overtime was mandatory, and that I should 1 

know that.  So I replied by saying, how should I know if nobody 2 

has ever tell me anything?  And I look at John Gilfillan, and I 3 

asked him, have you ever tell me overtime was mandatory?  He 4 

didn't say anything.  And then I ask her again, so how come 5 

John Gilfillan or Caleb Alvarez never -- never told me that 6 

overtime was mandatory?  All Caleb Alvarez did is ask me if I 7 

could stay, and I told him that I couldn't stay because I have 8 

already plans for the day because it was already like 2:00 when 9 

he asked me if I could stay.  And he told me that it was okay, 10 

that there was no problem. 11 

Q Is this something you're telling to Kelly? 12 

A Yes. 13 

Q Okay. 14 

A I told her that. 15 

Q Okay.   16 

A And then she told me that Caleb should have told me that 17 

it was -- that it was mandatory overtime, and she also told me 18 

that Caleb didn't tell me that it was mandatory that I had to 19 

stay because he did it Caleb-style. 20 

Q I'm sorry.  Caleb-style? 21 

A Caleb-style. 22 

Q Did he --  23 

A That he just wanted to be nice to us, and that's why he 24 

ask us if -- if we could stay instead of telling us that we had 25 
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to stay. 1 

Q And did you respond? 2 

A Yes.  And -- and I ask her again -- I told her if -- if 3 

she -- if she told Caleb Alvarez that he would have tell (sic) 4 

us that -- that -- that he should have tell us to stay.  And 5 

she said, "No," because I should know that it was mandatory 6 

because it was on the employee's handbook, and it also was a 7 

state law. 8 

Q And what happened next? 9 

A I remember that I told her that I didn't know if it was a 10 

state law, but I went through the -- the handbook when they 11 

gave it to me.  I didn't remember all, but I didn't remember 12 

seeing anything saying that overtime was mandatory. 13 

Q And that's something that you're telling to Kelly? 14 

A I had told her that. 15 

Q Okay. 16 

A And -- and I ask her again so -- and I told her that, how 17 

come nobody has ever tell us that it was mandatory?  And all 18 

she replied was that I should know that because it is a state 19 

law.  That's all she said, and then she gave me the -- she told 20 

me to sign it, and I told her that I -- I wasn't signing it, 21 

and she told me that I had to sign it.  And I told her again 22 

that I wasn't signing it, and she told me again that I have to 23 

sign it.  So I replied by saying, I believe I have the right to 24 

refuse to sign it, and after that, she told me, oh, yeah, yeah, 25 
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you have the right to -- to refuse to sign it if you want to.  1 

So she just made a copy of it, and she gave it to me, and I 2 

walk out of the office. 3 

Q What, if anything, did you do with the copy of the 4 

discipline? 5 

A I gave a copy to the field reps. 6 

Q Of the Union? 7 

A Yes, to the Union reps. 8 

Q And can you just walk us through what happened the day 9 

before when -- were -- were you asked to work overtime? 10 

A Yes.  We went on our 2:00 break when Caleb Alvarez told us 11 

-- I believe it was Bobby Saephan, Jonathan Van Loo, Milton, 12 

and this other temp -- I think his name was Robert.  We were at 13 

the lunch table, and Caleb Alvarez told us that they might want 14 

us to stay, but he -- he didn't know yet.  So he asked us who 15 

could stay.  So that's when I told him that I already had 16 

plans, and he told me that it was okay, that there was no 17 

problem.  And I remember I ask him, if you want me to stay I 18 

mean I'll do anything I can do to arrange whatever I have to do 19 

so I can stay.  And he told me, "No.  Don't worry.  It's all 20 

right.  It's okay."  So we went to work and about -- before 21 

3:30, he -- he went -- he went outside where we were working at 22 

the time and he told us that we had -- that they were going to 23 

stay, that they wanted to stay to work overtime because he 24 

wanted to finish the panels that we were building where he and 25 
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I and everybody knew that there was no way we were going to get 1 

the panels done.  And he also mentioned that.   2 

Q    You mean even working overtime, you didn't believe you 3 

were --  4 

A    Yeah, even working overtime.  And if any I recall, we were 5 

not even done the next day.  So that's all he said.  But he 6 

never asked me again if I wanted to stay or if I had to stay.  7 

Nothing.  So at 3:30 -- I kept working and at 3:30 he went 8 

around and told me and Bobby that it was already 3:30 -- 9 

because usually we stop ten, 15 minutes before 3:30 and start 10 

cleaning up.  But we didn't stop to clean up that day because 11 

we were going to work overtime or they were going to work 12 

overtime.  So at 3:30 he went and told me and Bobby that it was 13 

already 3:30, to go and clock out so we can go home.   14 

Q    Why did he say that to Bobby as well, if you know?   15 

A    Because Bobby told him that he had plans for that day 16 

also, that he couldn't stay.   17 

Q    You heard Bobby tell him that?   18 

A    Yes.  We were right there.  All of them together.   19 

Q    That was at the same time when he first asked if --  20 

A    Exactly.   21 

Q    -- anybody could work?   22 

A    Yeah.  On our 2:00 break.   23 

JUDGE CRACRAFT:  Do I understand correctly that Mr. Alvarez 24 

approached all of the employees and asked all them if they 25 
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could work overtime?   1 

THE WITNESS:  Yes.  We were at the lunch table.  We were 2 

sitting right there where we take our lunch and breaks.   3 

JUDGE CRACRAFT:  And that was the 2:00 break?   4 

THE WITNESS:  Yes.   5 

JUDGE CRACRAFT:  Okay.  Thank you.   6 

THE WITNESS:  You're welcome, Your Honor.   7 

Q    BY MR. PETERSON:  I'm directing your attention to October 8 

15th of 2015.  So the day after you got the write-up for 9 

refusing to work mandatory overtime.   10 

A    Uh-huh.   11 

Q    Do you recall what happened on October 15th?   12 

A    Yes.  I recall that we were on the 2:00 break also when I 13 

saw Kelly getting out of the office with a paper on her -- on 14 

her hand.  And as she was walking out of the office getting 15 

ready to the -- to the lunch table, Caleb was walking toward 16 

the lunch tables from the other side of the building and he 17 

asked him if he knew where Bobby was.  And Caleb Alvarez 18 

replied, "He might be at his car."  So I was sitting right 19 

there at the -- at the lunch table.  So Caleb went inside the 20 

office and I got up and -- to get a drink that water, because 21 

the water was behind me, and I saw her walking on the back of 22 

the building.  So I went outside, I went outside to my vehicle 23 

and when I got to my vehicle, I saw her like just leaving Bobby 24 

Saephan's vehicle.   25 



 

ΛVTranz 
www.avtranz.com · (800) 257-0885 

473 

Q    Okay.   1 

A    And --  2 

Q    Did you see whether Bobby was in his vehicle?   3 

A    He was inside his vehicle.   4 

Q    Okay.  And what did you do next?   5 

A    So I went and -- and asked Bobby what was going on.  And 6 

he told me that Caleb had given him -- he showed me the paper, 7 

because he told me that Caleb told him that he had to go to 8 

take a piss test.   9 

Q    And by piss, do you mean like a urine --  10 

A    Urine test.   11 

Q    -- test?  Okay.   12 

A    Yeah.  But that's -- those are the words that he -- that 13 

he used.   14 

Q    Okay.   15 

A    So he had to go take a urine -- a drug test.  So I ask him 16 

why.  And -- and Bobby told me, "That's the same thing I asked 17 

her."  And supposedly all she told her (sic) was that she had a 18 

reasonable suspicion that he was under the influence that 19 

drugs.  That's why he was -- she was sending him to -- to do 20 

the -- the drug test.   21 

Q    And what -- what happened next?   22 

A    He left because he said she told him that he had to -- to 23 

leave right away.  So I went back to work and he -- he left.   24 

Q    I'm directing your attention to General Counsel's 25 
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Exhibit 4.  See if you can find it up there.    1 

A    Okay.   2 

Q    Yes.   3 

A    Okay.   4 

Q    Have you seen that before?   5 

A    Yes, I have.   6 

Q    And what is that?   7 

A    This is a petition that we -- that we delivered because we 8 

were going to make work stoppage.  We were going to go strike 9 

or picketing on October 16th.  It was a Friday.  Just for one 10 

day.  And we also wrote here that we were going to go back to 11 

work on October 19th, 2015.   12 

Q    And did you sign this on or around October 15th?   13 

A    Yeah.  We signed it October 15 and we were going to picket 14 

on the next day.   15 

Q    Were you -- where were you when you signed it?   16 

A    We met at Walmart in Suisun City I believe with Mr. John 17 

Pock.   18 

Q    And is that when you -- on what day?   19 

A    We met the 15th.   20 

Q    And what, if anything, did you do with this petition?   21 

A    This petition, I threw it --  22 

Q    I'm sorry.  Can I interrupt and withdraw that question?   23 

I notice there -- the other petitions had three signatures.  24 

This one only has two.  Do you know why?   25 
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A    Yeah.  It's only Bobby Saephan's signature and mine.  And 1 

Bobby -- I mean Louie Morabito has been fired.  He was fired.  2 

So that's why he -- he wasn't working at the time anymore in 3 

there.   4 

Q    Okay.  And so now back to my next question.  What, if 5 

anything, did you do with this petition?   6 

A    I tried to -- to gave it to John Gilfillan but he wouldn't 7 

take it.   8 

Q    And can you start at the beginning.  What day -- when -- 9 

when did you try and give it to -- what day did you try and 10 

give it to John Gilfillan?   11 

A    Okay.  October 16th.   12 

Q    Okay.  How did the day -- how did the day begin?   13 

A    Oh, the day begin, we got to Squires Lumber at around a 14 

little bit 6:30.   15 

Q    And who's "we?"  16 

A    It was Bobby Saephan, Mr. John Pock, Fidel Chavez, Chris 17 

Moyer and Kurt.  I don't recall his last name.   18 

Q    Was that Kurt?   19 

A    Kurt, yeah.   20 

Q    And who's Kurt?   21 

A    He's a field rep for the Carpenters Union.   22 

Q    And the other individuals you identified other than Bobby?   23 

A    Bobby Saephan is -- is a permanent worker --  24 

Q    Right.   25 
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A    -- with Squires.  So we got there like a little before 1 

6:30, say, and John Pock, Bobby Saephan and myself, we were 2 

waiting outside Squires' gates so we can deliver the petition 3 

to John Gilfillan.  And he arrived there at around 6:35 a.m.  4 

And he had stopped in front of the gates and he rolled down his 5 

window.  I remember Mr. John Pock and myself, we took a step 6 

forward and then Mr. John Pock tried to give the -- the 7 

petition in John Gilfillan and all we said is, "Good morning, 8 

John."  And he extended his hand.  And as soon as he saw us, he 9 

rolled up his window, he made a U-turn and he took off.   10 

Q    And what happened next?   11 

A    We were waiting there and no workers or Caleb Alvarez or 12 

even John Gilfillan were showing up.  And it was already 7:00.  13 

And usually all the workers start showing up from 6:45 to 6:55 14 

some of them.  So nobody was showing up.  So Mr. John Pock 15 

decided to send Fidel Chavez, field rep, to go around to see if 16 

they were like somewhere, because they were not getting to 17 

Squires.  So Fidel went and we came back a couple of minutes 18 

later and indeed he let us know that they were around the 19 

corner on our PG&E and they were all outside their cars just 20 

parking there.   21 

Q    And what -- what happened next?   22 

A    Mr. John Pock and myself, we jumped that into my vehicle 23 

and we went there to try to give the petition to John 24 

Gilfillan.  And I remember I was in the road and as soon as I 25 
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slowed down to get out of the road, because I wanted to park 1 

next to Caleb Alvarez, I remember Mr. John Gilfillan standing 2 

outside his car by the driver's side speaking on the phone.  3 

And we had our windows rolled down at the time and I heard him 4 

saying, "All of the Union guys are here.  They're blocking me.  5 

They're blocking me."  And I mean we obviously were not block 6 

him because I was just slowing down and I just went through.   7 

And as soon as we parked, he took off.  He took off.   8 

Q    And what happened after he -- which -- actually, there's 9 

a -- I'm going to direct your attention to General Counsel's 10 

Exhibit 8.  There should be some maps.   11 

A    Exhibit 8?  It would be this?   12 

Q    Yes.  And let me know when you've had a chance to review 13 

those two pages.   14 

A    Okay.   15 

Q    Can you tell what's depicted on Exhibit 8?   16 

A    Exhibit 8?   17 

Q    Can you tell what's depicted on that exhibit?   18 

A    The exhibit?  It's basically Lambie Road leaving from 19 

Highway 12 to -- to Bithell Road (sic) where Squires Lumber is.  20 

And I can see Squires Lumber there and the concrete company 21 

that it's next to Squires Lumber and -- and the other companies 22 

around them.  And also I could see the PG&E site on our -- on 23 

Lambie Road.   24 

Q    And so is that the areas you're testifying about right 25 



 

ΛVTranz 
www.avtranz.com · (800) 257-0885 

478 

now?   1 

A    Yes.   2 

Q    And using the map -- and you see there's some letters on 3 

the map?   4 

A    Yes.   5 

Q    Can you describe -- describe where you -- where you were 6 

when you first arrived?   7 

A    When I first arrived, I was close to -- to number C.   8 

Q    And that's on -- and we're talking about General Counsel 9 

8(a) right now?   10 

JUDGE CRACRAFT:  Page 1.   11 

THE WITNESS:  Page 1.   12 

Q    BY MR. PETERSON:  Or -- yeah.  So there's an (a) and a 13 

(b).  I just want to make sure we're looking at the same -- at 14 

the bottom, are you looking at (a) or (b)?  I know there's a 15 

lots of letters, so --  16 

MR. ARMSTRONG:  Well, there's two (a)s on page 1, which 17 

is --  18 

MR. PETERSON:  Right.   19 

MR. ARMSTRONG:  -- the confusion.   20 

MR. PETERSON:  Yeah.   21 

MR. ARMSTRONG:  Yeah.   22 

MR. PETERSON:  So --  23 

JUDGE CRACRAFT:  He was -- he was looking at the first 24 

page, which is part of (a).   25 
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THE WITNESS:  So in the second --  1 

MR. PETERSON:  Okay.   2 

THE WITNESS:  At the second page -- we were at like where 3 

the letter C is --  4 

MR. PETERSON:  Uh-huh.   5 

THE WITNESS: -- on the second page, that's where we were 6 

waiting for John Gilfillan.  That's where the entrance to 7 

Squires Lumber is.   8 

Q    BY MR. PETERSON:  And where were -- where did you find 9 

John Gilfillan the -- after --  10 

A    On the first page, on Number 8, where Number 8 is, on top 11 

of Number 8, it says Lambie Road --  12 

Q    And you're saying letter A?  You mean letter A?   13 

A    Letter A --  14 

Q    Yeah.  Okay.   15 

A    -- yes.  On top of letter A, it says Lambie Road.  That's 16 

the PG&E side.   17 

Q    Okay.   18 

A    And it would be in your right -- in your right side.  19 

Because you could see like an entrance.  It has like two 20 

entrances.   21 

Q    Yes.   22 

A    And the one on the right leading to like a big open space, 23 

that's where they were parked.   24 

Q    Okay.  And -- and what happened when you -- I guess what 25 
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happened next after you arrived there?   1 

A    After we -- I mean as soon as we parked, he took off, John 2 

Gilfillan, and we --  3 

Q    Which -- did you see which direction he went?   4 

A    Yeah.  He went towards Squires Lumber.   5 

Q    Okay.   6 

A    And John -- John Pock and myself, we got out of the -- my 7 

vehicle and John introduced himself to the workers.  And as 8 

soon as he was done introducing himself, Caleb Alvarez came in 9 

and -- and told everybody, "Let's go.  We got to go."  So I ask 10 

him, "Where are you going?"  So he said, "Oh, I got to go open 11 

the gate.  John Gilfillan just gave me a call and told me to go 12 

open the gate so all the workers can get in."  And I remember 13 

asking him, "How are you going to open the gates if he took 14 

your keys?"  So Caleb Alvarez told me that before we got there 15 

John Gilfillan gave him his own keys so he can go open the -- 16 

the gate.   17 

Q    And I -- I don't recall if you testified already about 18 

Caleb and his keys, but why did you ask Caleb about -- about 19 

the keys?   20 

A    Because -- I don't recall the exact day but after we had a 21 

meeting, John Gilfillan told us not to leave.  And, by the way, 22 

I think I already testified about that.  But --  23 

Q    Is this the -- are you talking about the meeting where 24 

he -- the demotion meeting?   25 
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A    Yes.   1 

Q    And so I don't think you said anything about keys, but 2 

something happened --  3 

A    Yes.   4 

Q    -- with keys during that --  5 

JUDGE CRACRAFT:  I recall that he did.   6 

MR. PETERSON:  Oh, you do?  Okay.   7 

JUDGE CRACRAFT:  That he asked him to turn -- turn his keys 8 

in.   9 

MR. PETERSON:  Okay.  And -- okay.  Apologies.   10 

Q    BY MR. PETERSON:  So --  11 

A    Okay.  So --  12 

Q    So that's why you asked him if --  13 

A    That's why I ask him how he was going to open the gates.  14 

And he told me that before we got there, John Gilfillan already 15 

gave him John Gilfillan's set of keys so he can open the gate.   16 

So they left, all the workers left and we work -- I mean we 17 

left behind them.  And when we were going towards Squires 18 

Lumber, John Gilfillan was parked between Lambie Road and 19 

Bithell Road (sic), but he was parked on the left -- on the 20 

left corner.   21 

Q    At the intersection there?   22 

A    Yes.   23 

Q    Okay.   24 

A    On the left corner of the -- of the intersection.  So I 25 
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parked behind him and I took the -- the petition with me and I 1 

tried to give it to him, because he had -- at the time he had 2 

his window down.  So I approached it and -- and I tried to give 3 

it to him and he took off again.  So at that time I got on my 4 

vehicle and we went to Squires.  I parked -- I parked outside 5 

and -- and I put my safety vest and my hard hat and I went 6 

inside.   7 

Q    And just going back to that location, the PG&E location, 8 

do you remember who -- which employees were there other than 9 

Caleb?   10 

A    Yes.  It was Jonathan Van Loo, Milton and Robert.   11 

Q    Okay.  And then -- and then so you arrived back at the 12 

gate and now you're back at the gate after -- I'm trying to 13 

bring you -- I'm sorry.  I keep interrupting you, but --  14 

A    Yeah, that's fine.  No.  That's fine.   15 

Q    Okay.  So back at the gate, you put on your vest.  16 

A    I put on --  17 

Q    What happens --  18 

A    -- on my chest, I grab the petition with me.  And at that 19 

time Caleb Alvarez was standing on the gate and John Gilfillan 20 

was already parked in front of the building.   21 

Q    He was inside the gate?   22 

A    Inside the gate, yeah.   23 

Q    Okay.   24 

A    All the way close to the building.   25 
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Q    Did you see where the workers were?   1 

A    All the workers were already parked inside the building 2 

but they were like out of their cars like close to the gate -- 3 

close to the doors to get inside the building, but they were 4 

closed, all the doors was closed at the time.   5 

Q    Okay.   6 

A    So I went in there and John Gilfillan at that time, he was 7 

inside his car.  So I didn't even attempt to give him the 8 

petition.  So I went and -- and I stayed there like with the -- 9 

with the other workers.  We stayed together.  And then Caleb 10 

closed the gates and then he game back.  And as soon as Caleb 11 

came back, that's when I -- I noticed the police getting in 12 

there.  The police got in there.  I believe there was a police 13 

officer outside a patrol car, and another one came in Squires 14 

and he parked like close to John's -- where John Gilfillan was 15 

parked.   16 

Q    And at this point you're still in the yard?   17 

A    We were at the yard because the -- the doors were closed.  18 

They haven't -- they haven't opened the doors for us to get 19 

inside yet.   20 

Q    Okay.   21 

A    So John was talking to the -- to the -- the police officer 22 

for a couple of minutes.  And then the police officer, he 23 

walked out.  He walked out.  And at the time I noticed another 24 

police officer talking to John Pock.  And when the police 25 
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officer was walking out, John --  1 

MR. ARMSTRONG:  Your Honor, I think -- think I we've lost 2 

the question.  This is just a -- a run-on narrative.   3 

MR. PETERSON:  Okay.  So --  4 

JUDGE CRACRAFT:  Well, he's asked what happened and the 5 

witness is taking us through it.  But --  6 

Q    BY MR. PETERSON:  What happened -- what happened next?  7 

I'll -- I'll --  8 

JUDGE CRACRAFT:  So --  9 

MR. PETERSON:  -- do my best to break it up.   10 

JUDGE CRACRAFT:  -- there were two police cars, there was a 11 

discussion between a policeman and Mr. Gilfillan?   12 

THE WITNESS:  Gilfillan, correct.   13 

Q    BY MR. PETERSON:  And could you overhear the discussion 14 

between the police and --  15 

A    No, we --  16 

Q    -- and the parties?   17 

A    -- couldn't.  No.   18 

Q    Okay.   19 

A    I didn't hear it, what -- what they were saying.   20 

Q    Okay.  And what happened next?   21 

A    After the police officer left walking outside, John 22 

Gilfillan opened the -- opened the doors so we can get inside 23 

the -- the building.  And we got inside the building and when 24 

he was walking in, I tried to hand him over the petition again 25 
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and he said -- he told me he -- he wasn't taking anything.  So 1 

he kept on walking to the office and he went inside the side 2 

and he shut the door and -- and I just slipped the petition 3 

under the -- under the door and I walk out and I joined the -- 4 

the picket line outside.   5 

Q    And now at -- by that point had -- was the -- can you 6 

describe the -- the picketing up to that point?  What -- what 7 

did you observe happening?   8 

A    Outside when I was walking?   9 

Q    Yeah.  So when you -- I guess -- so I'm talking about the 10 

time period from when you arrived at the gate -- when you -- 11 

when you came back to the gate before --  12 

A    Uh-huh.   13 

Q    -- going into Squires, what was -- what was happening on 14 

the picket line?   15 

A    Nothing.  There was no picket line yet.   16 

Q    Okay.  And what happened by the time -- what was happening 17 

when you returned after slipping the petition under the door?   18 

A    I -- when -- when I was walking out, I saw the two -- the 19 

two officers talking to Mr. John and -- John Pock.  And then 20 

the other officer walk in to get his -- his -- I guess his 21 

patrol car.  And then I got out.  And when I -- when we were 22 

getting ready to start picketing, I saw the officer talking 23 

again with -- with John Pock.   24 

Q    And did you --  25 
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A    I mean.  By bad.  With John Gilfillan inside the -- inside 1 

Squires.   2 

Q    Okay.  And what happened -- what happened next?   3 

A    We started picketing, started picketing.  While -- 4 

meanwhile Mr. John Pock was talking to the other officer in 5 

there.   6 

Q    And can you describe what you did -- how did you -- what 7 

did you do when you started picketing?   8 

A    We put on some orange shirts and myself -- and then we 9 

have some -- some signs and we also had a bull horn and we 10 

started chanting, chanting union -- prounion chants.  And we 11 

just start walking like from side to side of the gate.   12 

Q    And that began after the police were already there?   13 

A    Yes.   14 

Q    Did any -- were you given any instructions about how to 15 

picket?   16 

A    Yes.  We were instructed by Mr. John Pock not to block the 17 

great at any time for any vehicles or -- or people walking in 18 

or out of Squires.  So whenever we used to see a vehicle 19 

approaching, we used to stand in either side of the -- of the 20 

gates.  But we never -- never blocked the gates.   21 

Q    Do you recall any vehicles passing through on 22 

October 16th?   23 

A    Yes.  I remember this white Chevy pickup and -- parking in 24 

front of the gates.  And then this maybe early 60s guy got out 25 
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of the -- of the -- the truck.  And at that time I remember we 1 

were chanting on the bull horn, "Shame on you."  And he got out 2 

of the vehicle and he told us, "Shame on me?"  He said, "Shame 3 

on you guys because I'm the property owner.  This is my 4 

property and you guys shouldn't even be here."  And --  5 

Q    Were the police still present at that time?   6 

A    No.  I believe not.  They were already left.  They were 7 

already gone by the time.  So he opened the door and -- I mean 8 

the gates and he went inside and he stayed there for like a 9 

little more than an hour just talking to John Gilfillan.   10 

Q    And how long -- do you recall how long the picketing 11 

lasted that day?   12 

A    I remember we left before 1:00.  1 p.m.  13 

Q    And do you recall whether -- whether everybody who joined 14 

the picket remained -- remained on the picket line throughout 15 

the day?   16 

A    Yes.  The only person that got there after we started was 17 

Bobby Saephan.   18 

Q    And when did Bobby arrive?   19 

A    I don't recall the -- the time, but I would say he got 20 

there before 10:00.   21 

Q    Was he -- had he joined you before starting the picket?   22 

A    Yes.   23 

Q    Okay.   24 

A    He got there when we first tried to deliver the petition 25 



 

ΛVTranz 
www.avtranz.com · (800) 257-0885 

488 

to John Gilfillan.  He was there with me and -- and Mr. John 1 

Pock and he had to leave because he had to go to take the drug 2 

test again.   3 

Q    And how did you know he had to leave to take the drug test 4 

again?   5 

A    Because we were talking and before we went -- me and 6 

Mr. John Pock, before we went to -- to deliver -- to try to 7 

deliver the petition to where Fidel found John and -- and the 8 

workers --  9 

Q    When they were over at the PG&E --  10 

A    -- the beginning area, Mr. John told Bobby before 7:00 11 

that he should go because they wanted him like around 7:00 in 12 

the -- wherever he was going to -- to take the drug test.   13 

Q    Uh-huh.  And then Bobby same back sometime after that?   14 

A    Yes.   15 

Q    And did you return to work on October 19th?   16 

A    Yes, I did.   17 

Q    Was there picketing going on on October 19th?   18 

A    Yes, it was I believe.   19 

Q    Did you participate in the picketing on October 19th?   20 

A    No, I didn't.   21 

Q    Were you able to observe picketing going on on October 22 

19th?   23 

A    Yes.   24 

Q    How were you able to observe the picketing?   25 
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A    Because from my work area, they used to have all the gates 1 

open at all times so we can get fresh air and it won't get like 2 

dusty and hot inside.  And I mean we could see right outside.   3 

Q    And by gates, are you talking about kind of garage door --  4 

A    Yeah, like garage doors.  Yeah, they look like that.   5 

Q    Was the -- did you see who was picketing or do you 6 

remember?   7 

A    I don't -- I don't -- I remember seeing them.  I remember 8 

Fidel Chavez, but I don't remember the name of the -- I don't 9 

remember the other guys because there were a couple times where 10 

they were picketing and -- and I don't remember who -- who else 11 

was in there.   12 

Q    Uh-huh.  Did you -- do you remember if the pickets were 13 

set up when the arrived to work on the 19th?   14 

A    No, I don't -- not yet.  I don't recall seeing them 15 

outside when I got -- I got to work.   16 

Q    So at some point during the workday they -- you saw 17 

pickets?   18 

A    Yes.   19 

Q    Did you ever notice any police arriving on October 19th?   20 

A    Yes, I did.   21 

Q    Did you overhear any conversations that the police had 22 

with anybody?   23 

A    No, because I never went close to the gates.  I was 24 

working.   25 
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Q    Did Bobby come to work on October 19th?   1 

A    Yes, he did.   2 

Q    All right.  Did he stay at work on October 19th?   3 

A    No.   4 

Q    How do you know?   5 

A    Because when I went to clock in after around 6:55, I'll 6 

say, I saw him inside the -- the office.  And we started 7 

working at 7:00 and he wasn't working with us.  So after 7:00, 8 

I noticed -- I noticed him walking along, John Gilfillan, and I 9 

remember he had some papers on his hand.  I -- I didn't see 10 

what -- I didn't see what it was.  And as he was approaching 11 

the door to get out of the build where I was working, I stepped 12 

towards and he tried to go towards me like to talk to me.  And 13 

then John Gilfillan got like in the middle, like between us and 14 

then he just gave me like a dirty look.  So I just froze and I 15 

just stayed there.  I didn't try to get close to Bobby anymore.  16 

And -- and they left.   17 

Q    Did you ever learn why Bobby left on that day?   18 

A    Yeah.  Later on I learned that he got suspended.   19 

Q    Who -- how did you learn that?   20 

A    I talked to him --   21 

Q    To Bobby?   22 

A    I talked to Bobby and he told me what happened.  He told 23 

me what happened.   24 

Q    Is Bobby still working at Squires?   25 
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A    No, he's not.   1 

Q    Do you know when he stopped working?   2 

A    I believe October 20th.   3 

Q    And have you -- why do you believe that?   4 

A    Because that day -- that day, again, we were working and I 5 

didn't see him, but I saw his car outside in the parking lot.  6 

And a little after 7:00.  I saw him again walking with John.  7 

And I didn't make any attempts to get close to him.  So Caleb 8 

Alvarez was walking -- I mean was working with me that day 9 

right there close where I was working.  So I asked him what was 10 

going on and he told me, "What do you mean?"  And then I 11 

pointed to where John Gilfillan and -- and Bobby were because 12 

at that time John Gilfillan kept on walking towards the gates, 13 

like to open the gate for Bobby.  And -- and Bobby was leaving 14 

in his car.  So Caleb Alvarez told me that he didn't know what 15 

was going on.  When John Gilfillan was walking inside the 16 

building, Caleb just took a couple of steps and asked John -- 17 

John Gilfillan what happened.   18 

Q    Okay.   19 

A    And --  20 

Q    Did you hear what John said?   21 

A    Yeah.  He said, "Oh, Bobby got fired," and he just kept 22 

walking.   23 

MR. PETERSON:  And I marking for identification General 24 

Counsel Exhibit 21, an employee warning notice -- or I'm sorry, 25 
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not 21.   1 

MR. GAUGER:  25. 2 

MR. ARMSTRONG:  25.   3 

(General Counsel Exhibit Number 25 Marked for Identification)  4 

Q    BY MR. PETERSON:  I'll give you a chance to look at it.  5 

And let me know when you're done.   6 

A    Okay.   7 

Q    Have you seen that before?   8 

A    Yes.   9 

Q    When have you seen that?   10 

A    When it was given to me by John Gilfillan.   11 

Q    And when did John Gilfillan give it to you?   12 

A    October 21st.   13 

Q    Can you -- how did -- how did he come to give it to you?   14 

A    He went and gave me like it was a little before we went 15 

home.  So it must have been like around 3:20.  He went to my 16 

workstation and he told me that Caleb wanted to talk to me.  So 17 

we went inside John's office and then he called Kelly down from 18 

Colton and -- and then Kelly told me that I was going to get a 19 

writing because I failed -- I failed to clock out of my shift 20 

two days.   21 

Q    And did she say anything else?   22 

A    She told John to show it to me.  So John gave it to me.  23 

He gave me -- I think there was another sheet different, a time 24 

sheet.   25 
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MR. ARMSTRONG:  It might be on the reverse side.   1 

MR. PETERSON:  Oh, yeah.  I think you're right.   2 

THE WITNESS:  Oh, yeah.  Thank you.  Yeah.  So he gave me 3 

both of these pages.  And Kelly told me that I was going to get 4 

a -- a writing because I failed to -- to clock out, out of work 5 

at the end of my shift these two days.  And when I saw the --  6 

Q    BY MR. PETERSON:  Did you respond?   7 

A    -- the page in the back, I told her that John Gilfillan 8 

has -- has gone through this like the same day like around 9 

10:00 in the morning.  He went and slowed me this, John 10 

Gilfillan.  Because he gives me this every two weeks.  Usually 11 

he -- he gives it to me to sign on Wednesday because the next 12 

Friday, that's when I get my paycheck.  And when he was showing 13 

it to me, I recalled the 14 we work overtime.  Because I told 14 

him that -- I told John Gilfillan to ask Caleb, because Caleb 15 

is right there.  I mean on the side of the clock, he is 16 

watching us clocking in and clocking out every single day.   17 

Q    So, just to be clear, this is -- are you telling this to 18 

Kelly are these the words you're using to -- when you're 19 

talking to Kelly?   20 

A    This is what I told John.  What I told -- what I told 21 

Kelly --  22 

Q    Yeah.  So let's focus on first --  23 

A    Yeah.   24 

Q    -- just what --  25 
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A    Okay.   1 

Q    -- you --  2 

A    Yeah, the conversation with Kelly.  I told Kelly that John 3 

already okayed this this the morning, that he went through -- 4 

through it with me that same day, ask he told me that 5 

everything was okay.  So I ask her how come was I getting a 6 

write-up for this.  And he (sic) told me that because I failed 7 

to clock those two days out.  And I ask -- I told her that -- 8 

that I didn't -- I didn't miss any clocks, that she could ask 9 

Caleb Alvarez, that he -- he stands by the clock every single 10 

day just watching us clocking in and clocking out.  And -- and 11 

I also told her to ask John Gilfillan.  And I remember she told 12 

me that she -- she did -- she wasn't going to ask Caleb or -- 13 

or John --  14 

Q    And --  15 

A    -- because --  16 

Q    -- John's in the room at the time?   17 

A    Yes, John Gilfillan was in the room.   18 

Q    Okay.   19 

A    -- because -- because she could see that I didn't -- than 20 

I didn't clock out.  And I -- I ask her like, "Have the seen 21 

the cameras?  If you see the cameras, you're going to see me 22 

clocking in and clocking out."  23 

Q    What did you mean by cameras?   24 

A    They have surveillance cameras, to my knowledge, 24/7 and 25 
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they stream live to Colton.   1 

Q    Okay.  So --  2 

A    So, again, she told me that she wasn't going to look at 3 

the cameras, ask Caleb or -- or John because she had all the 4 

evidence she needed right in front of her in black and white.   5 

Q    And what happened next?   6 

A    I told her that for me it wasn't real evidence.  I told 7 

her, "If you want real evidence, talk to John or talk to Caleb 8 

because he knows that I clock in and clock out every day.  But 9 

watch the cameras."  And, again, she told me that she wasn't 10 

going to do anything because all needed, it was in front of 11 

her.   12 

Q    Do you recall anything else that was said during that 13 

conversation?   14 

A    I remember that I -- I brought to Kelly's attention  15 

that --  16 

MR. ARMSTRONG:  Well, I'm going to I guess move to strike 17 

on the basis that it's not responsive.  I think the question 18 

was related to this conversation with Kelly Bankston and John 19 

Gilfillan, and now we're having Caleb's name introduced for --  20 

JUDGE CRACRAFT:  So, I thought he said Kelly.  But --  21 

THE WITNESS:  Kelly.   22 

MR. ARMSTRONG:  Oh, my -- my mistake.   23 

JUDGE CRACRAFT:  No problem.    24 

MR. ARMSTRONG:  They -- they sound close.   25 
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JUDGE CRACRAFT:  So you're still talk about this --  1 

THE WITNESS:  To Kelly.   2 

JUDGE CRACRAFT:  -- thing -- okay.   3 

THE WITNESS:  Yes.   4 

MR. ARMSTRONG:  Sorry.   5 

JUDGE CRACRAFT:  What further do you remember?   6 

THE WITNESS:  I remember that I -- I told her, because she 7 

was telling me that their system doesn't make any mistakes.  8 

Because supposedly this has never happened to nobody before, 9 

just me.  So she told me it was me, the one that forgot to 10 

clock in and clock out.  And I told her, "Oh, so your system 11 

doesn't make any mistakes?  Let me tell you about this day when 12 

John Gilfillan gave me the same time sheet and there was" -- "I 13 

don't remember if it was to go in or to go out of lunch or to 14 

go back in to work from lunch, and it looked like I missed the 15 

clock.  And I was" -- "and then I remembered the day.  And John 16 

Gilfillan was talking to me.  We were talking that day as I 17 

clocked.  And he saw me clock in.  So I told him, I was like, 18 

'Remember you were with me when I clocked?  We were talking 19 

together right there.'  And he remembered right away.  He goes, 20 

'Oh, yeah, yeah, I remember that.'  So he wrote" --  21 

Q    BY MR. PETERSON:  And -- and, again, this is what you're 22 

telling to Kelly?   23 

A    Yes.  I told her --  24 

Q    Okay.   25 
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A    -- that I was telling that to John.   1 

Q    Yes.  Go ahead.   2 

A    And -- and John fix it up.  He put okay and then initialed 3 

it and then he signed it and then I signed it.  And everything 4 

was okay.  And I told her, I was like, "You can ask John.  He's 5 

right here."  So I got the same answer again that she wouldn't 6 

ask John or anybody because all she needed was in front of her.   7 

Q    And any else -- anything else you recall?   8 

A    I recall that she told me that she wasn't going to ask 9 

Caleb because Caleb didn't have any right or authority to be 10 

there when we were clocking in and clocking out.  She told me 11 

that if she wanted to be there, he can stay there.  Maybe he 12 

was staying there to say hi and bye to us, but that he didn't 13 

have any right or authority to be there, which I don't believe 14 

is true because after we clock and clock out, Caleb calls goes 15 

in there and punch a couple of numbers and he would check like 16 

everybody was like clock in and clock out.   17 

Q    Okay.  And how -- how did the meeting end?   18 

A    I remember she told me that if I didn't have any more 19 

questions about the -- the -- the write-up and I -- I mean I 20 

did.  I told her that -- because she -- she asked me too that 21 

if I -- if I wasn't -- if I didn't agree with the write-up, 22 

that I could write anything I want in the back of the sheet.   23 

Q    Uh-huh.   24 

A    So I asked if, "If I write anything in the back of the 25 
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sheet, who's going to read it besides you?"  And she told me, 1 

"Just me."  So I told her, "So, for me, it's just a waste of 2 

time because I don't see you changing your mind.  You've 3 

already make up your mind.  So whatever I write at the back is 4 

going to be vain because nobody's going to look at it."  So she 5 

just told John to give me a copy and made me sign it again.  So 6 

I refused to sign it and he just gave me a copy.   7 

Q    Now, you -- you were giving some testimony about a 8 

conversation you had earlier and I guess -- I'm sorry.  I'll 9 

withdraw that question.  Did John Gilfillan say anything during 10 

the meeting where you got write-up, that you recall?  11 

A    Not that I recall.   12 

Q    Okay.  And you -- I think you said you had met with him 13 

before earlier that day about the timecard?   14 

A    Yes.   15 

Q    What -- when was that?   16 

A    Actually, it was the same day that I got the -- the 17 

writing.  It was about 10:00 in the morning and -- I believe.  18 

And I think, to what I remember, when he was telling me about 19 

this, I noticed that on the 14th I work overtime because he 20 

wrote in there that -- that the regular hour, the 3:30, when we 21 

get out --  22 

Q    So, again, I think you're jumping ahead a little bit U but 23 

tell -- tell us about the -- you know, the beginning.  What -- 24 

did he approach you with the timecard?   25 
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A    Yeah, he approached me to the timecard.   1 

Q    And is that a common occurrence?   2 

A    Yes.  He usually does it like I mean every two weeks.  3 

Usually on a Wednesday because I usually get my check on -- on 4 

Friday.  And he calls bring the timecard and show it to the -- 5 

the permanent workers so we can see how many hours we're going 6 

to get paid.  And then we sign it and then he signs it.   7 

Q    Okay.  And so this was -- you were going through this 8 

process on October 21st with John Gilfillan?   9 

A    Yes.   10 

Q    Okay.  And -- yeah.  And what happened?   11 

A    So he was telling me about those two days, that it looked 12 

like I missed clocking in or clocking out at the end of the 13 

shift, is what he was telling me.  So I told him that I always 14 

clock in and clock out.  And I also told him like, "You can go 15 

ask Caleb.  You know he sees me every single day clocking in 16 

and clocking out.  We all, you know, make a line to clock in 17 

and clock out."  And I remember I asked him if -- if there was 18 

like something wrong, if somebody would like clock out or clock 19 

in like a minute later, because sometimes we make a line and -- 20 

and a lot of guys, they want to clock -- for example, if we 21 

start working at 7:00, they want to clock exactly at 7:00.   22 

So John Gilfillan told me that as soon as we clock out, 23 

like seven minutes before, we should be okay because if we 24 

clock eight minutes, they're going have to pay us since we 25 
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clock in.  So he told me that there was no problem.  He told 1 

me, "Oh, no problem." and then I remember he -- he put the -- 2 

the numbers in there and he initialed it and he -- I remember 3 

he told me that, "Oh, you know, look, I'm going to initial it, 4 

so it's okay.  So there is no problem with it."   5 

And then I told him about the 14th.  I told him, "Hey, but 6 

this day I didn't" -- "I didn't get out at 3:30.  I got out at 7 

5:00 because we worked overtime that day."  And then I -- I 8 

told him like, you know -- I told him who was working that day 9 

overtime and he had John Van Loo's with him.   10 

Q    Jonathan Van Loo's what?   11 

A    Timecard --  12 

Q    Okay.   13 

A    -- with him because he was going to give it to him so he 14 

can sign too.  So he pulled it out and he saw that we work 15 

overtime that day.  So he wrote in there that we got out at 16 

5:00.   17 

Q    And then what happened next?   18 

A    Then he initialed it and -- and signed it and I signed it 19 

and he left.   20 

Q    Do you have General Counsel's Exhibit 21 up there?   21 

A    25.  24.  25?   22 

Q    21.   23 

A    Oh, 21.   24 

Q    Here, I'll --  25 
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MR. PETERSON:  Can I use yours?   1 

MR. GAUGER:  Yeah.   2 

Q    BY MR. PETERSON:  You can look at General Counsel 21 and 3 

kind of flip through it and let me know if you get a general 4 

idea of what those are.   5 

Are those -- maybe I'll just ask you.  Are those -- do 6 

you -- are those timecards from Squires Lumber?   7 

A    Yep.   8 

Q    And some of them bear your signature?  Do -- do some of 9 

them bear your signature?   10 

A    Yes, they do.   11 

Q    And so this -- this was -- these were produced pursuant to 12 

subpoena from -- from Respondent.  And I know the name -- some 13 

of them are unsigned and the name is blacked out, but these are 14 

purported to be your -- all your timecards from August 14th 15 

through February 9th; is that -- do you have any reason to 16 

believe that that's not the case?  I'll ask you some specific 17 

details.  You don't need to look at every single one right now.   18 

A    Okay.   19 

Q    But is that -- does that appear to be your timecards?  Do 20 

these appear to be timecards?   21 

A    These are -- these are timecards.   22 

Q    And do --  23 

A    Yes, they are.   24 

Q    And some of them bear your signature?   25 
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A    Yes, they do.   1 

Q    Okay.  Directing your attention to the timecard, you see 2 

there's dates on the bottom --  3 

A    Uh-huh.   4 

Q    -- bottom corner?  10/23 -- 5 

A    10/23?   6 

Q    Yeah.  Have you seen that before?  Is that your signature 7 

on the bottom?   8 

A    Yep.   9 

Q    And is this the timecard covering the same time period for 10 

which you received discipline for not clocking out on October 11 

21st?   12 

A    I believe it is.   13 

Q    And did you see who -- I see on 10 -- 10/07 there's a 14 

handwritten 11:30 in the top column under out above 11:59.  Do 15 

you see that?   16 

A    Uh-huh.   17 

Q    And then also on 10/14, there's a -- in the -- and there's 18 

a handwritten -- under out, there's a handwritten notation that 19 

says, "1700?"  20 

A    Yeah.   21 

Q    And then to the right of those, there's the writing,  22 

"Mispunch," and an initial on both of them.  Do you see those?   23 

A    Yeah, I see them.   24 

Q    Do you know who made those markings?   25 
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A    The initial?   1 

Q    Yes.   2 

A    John Gilfillan.  But I never saw him writing mispunch.   3 

Q    Okay.  You saw him initial it?   4 

A    Yeah.   5 

Q    So you're not sure who wrote mispunch?   6 

A    Huh-uh.   7 

Q    Did you know -- did you see who wrote in the times, the 8 

handwritten times?   9 

A    I remember seeing him writing down the 17.   10 

Q    What about the 11:30?   11 

A    I remember seeing him writing something for that day too, 12 

but I don't remember exactly what -- what he wrote.  So he -- 13 

it must be that, what he wrote.  But I remember exactly telling 14 

him the 17 because we got out at 5:00 that day.  That's when 15 

we -- we work overtime.   16 

Q    Uh-huh.   17 

A    But I never -- and I'm sure of this:  That I never saw him 18 

writing out mispunch.   19 

Q    Okay.  This is -- there's a time sheet dated 9/25 or with 20 

the 9/25 notated in the bottom corner.   21 

A    Uh-huh.   22 

Q    Do you see that?   23 

A    Yes.   24 

Q    And is that your signature on that timecard?   25 



 

ΛVTranz 
www.avtranz.com · (800) 257-0885 

504 

A    Yes.   1 

Q    And I notice on the 9/17 date there --  2 

A    Uh-huh.   3 

Q    -- there's a -- there's some handwriting in the sixth 4 

column.   5 

A    Yes.   6 

Q    Do you know whose handwriting that is?   7 

A    That's mine.   8 

Q    Do you recall why -- how your -- how your handwriting got 9 

to be on that document?   10 

A    If I'm right, this is -- I believe that is the time that I 11 

was talking to -- with John Gilfillan, when -- when I was 12 

telling Kelly that he -- that she could ask John that one day I 13 

was talking to him when I was clocking and -- and it wasn't 14 

showing on the -- on the time clock.   15 

Q    Uh-huh.   16 

A    So I remember -- I remember that -- that I initialed it 17 

and he signed it too.   18 

Q    And who -- who did you initial it in front of?   19 

A    John Gilfillan.   20 

Q    After the -- after you received the write-up for failing 21 

to clock out, did you experience any other problems with the 22 

time clock?   23 

A    Oh, yeah, a lot.   24 

Q    Turning, for example, to the 11/6 timecard, dated 11/6 in 25 
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the bottom corner, I notice there's several what appear to be 1 

initials?   2 

A    Uh-huh.   3 

Q    Okay.  Do you know how those markings got to be there?   4 

A    Yeah, because those are -- they -- they -- that either the 5 

clock wasn't working, that that's some of the cases.  Most of 6 

the cases.  That sometime it just doesn't work.  Sometimes we 7 

didn't have like power.  The power went off and the clock 8 

wasn't working.  And -- but I -- I can't -- I can't recall 9 

exactly the -- the dates --   10 

Q    Uh-huh.   11 

A    -- and -- and the times, but that's -- that's always the 12 

case.   13 

Q    Do you know whose -- are those initials?   14 

A    Yeah.  John Gilfillan.   15 

Q    Did you see him make those initials?   16 

A    Uh-huh.   17 

JUDGE CRACRAFT:  Are you saying "yes"?   18 

THE WITNESS:  Yes.   19 

JUDGE CRACRAFT:  Thank you.   20 

Q    BY MR. PETERSON:  12/31 is a timecard.  There's just -- 21 

there's some handwritten markings on the -- on the timecard.  22 

And I don't know if -- have you seen those before?   23 

A    Yes.  I think I remember.   24 

Q    Yeah.  So what do you -- what can you tell us about those 25 
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markings and how they came to be on the timecard?   1 

MR. ARMSTRONG:  Well, there are multiple marks, so it's 2 

compound.  There may be different answers for different 3 

markings.   4 

JUDGE CRACRAFT:  Why don't we start with the December 24.  5 

Do you remember how or --  6 

THE WITNESS:  Yes.  December 24th, we were supposed to work 7 

all day, Christmas Eve, but at around 10:00, John Gilfillan 8 

came out and told us that he had to go to his mom's house for 9 

Christmas and that he had to pick up his -- his son.  And he 10 

said he -- called the -- he called the president and told him 11 

that and that he might let us go early that day.  So a little 12 

before 12:00, he came out and told us that we were going to go 13 

home at 11:30.   14 

Q    BY MR. PETERSON:     And so do you know what that -- do 15 

you know who made that?  It looks -- appears to be a 4 --  16 

A    A 4.  John.  Because --  17 

Q    -- and a circle.   18 

A    -- we only paid -- we only got paid four hours that day.   19 

Q    And what about the -- right below it, 12/25, there looks 20 

to be an arrow and another marking.  Do you --  21 

A    The 8.  I remember he told me that I was going to be 22 

getting paid eight hours for the 25th because it was Christmas 23 

day.   24 

Q    And so it was your -- did you -- so is that an 8 as far as 25 
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you know?   1 

A    Yes.   2 

Q    Did you see him make that marking,  3 

A    Yeah -- I mean no.  I didn't see him doing the marking --  4 

Q    Okay.   5 

A    -- and I didn't see -- I didn't see him doing the -- the 4 6 

either, but I remember him telling me that I was going to get 7 

paid four and then that he was going to -- I was going to be 8 

getting paid eight hours because I had a -- I had a -- the Holy 9 

day.   10 

Q    Okay.  Thank you.   11 

MR. PETERSON:  I'm marking for identification, General 12 

Counsel 26, an employee warning notice.   13 

JUDGE CRACRAFT:  Have you offered General Counsel's 14 

Exhibit 24 or 25?   15 

MR. PETERSON:  I don't believe I have, Your Honor.  I'd 16 

like to offer General Counsel's 24.   17 

JUDGE CRACRAFT:  Any objection?   18 

MR. ARMSTRONG:  No objection.   19 

MR. GAUGER:  None here.   20 

JUDGE CRACRAFT:  General Counsel's Exhibit 24 is admitted.   21 

(General Counsel Exhibit Number 24 Received into Evidence)  22 

MR. PETERSON:  I would also like to offer General Counsel's 23 

25.   24 

JUDGE CRACRAFT:  Any objection?   25 
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MR. ARMSTRONG:  No objection.   1 

MR. GAUGER:  No objection here.   2 

JUDGE CRACRAFT:  General Counsel's Exhibit 25 is admitted.   3 

(General Counsel Exhibit Number 25 Received into Evidence)  4 

MR. PETERSON:  Thank you, Your Honor.   5 

I'm marking for identification, General Counsel's 26, 6 

another employee warning notice.   7 

(General Counsel Exhibit Number 26 Marked for Identification)  8 

Q    BY MR. PETERSON:  Let me know when you've had a chance to 9 

review that.   10 

A    Okay.   11 

Q    Do you recognize that document?   12 

A    Yes.   13 

Q    When have you seen it before?   14 

A    When it was given to me by John Gilfillan.   15 

Q    And when was it given to you by John Gilfillan?   16 

A    On December 10th.   17 

Q    And what happened on December 10th?   18 

A    On December 10th I was feeling sick, so I asked John 19 

Gilfillan around 8:30 if I could go home at 9:00 because I 20 

wanted to go to the doctor.  And he told me that he had to call 21 

corporate to see if it's okay for me to go home.  So when I 22 

took my 9:00 break, I went and knocked the door.  He came out 23 

and I asked him if -- if he had already called corporate, so if 24 

I can go home.  And he said they called -- he called corporate 25 
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and they said that it was okay for me to go home.  And I 1 

clocked out and when I was grabbing my lunch pack, he came out 2 

again and he told me that corporate has sent him some papers 3 

and he hadn't had chance to go through them.  He told me that 4 

if I can wait a couple of minutes.  So I said yes.  So I sit at 5 

the -- at the lunch table.   6 

Q    And then what happened next?   7 

A    He came out after a couple of minutes and he told me that 8 

Kelly wanted to talk to me.  So I ask him if he knew what it 9 

was about, and he told me that, no, he didn't know. So he took 10 

me inside the office, his office, and I noticed these two 11 

papers facing down.  So I knew it wasn't nothing good.  So 12 

Kelly was on the phone already the speakerphone, and --  13 

Q    Who said what?   14 

A    Kelly asked John if I was there already and John said, 15 

"Yes."  So Kelly told John to give me the papers and give me a 16 

few minutes to read it.  So John Gilfillan gave them to me and 17 

I started reading them.  And --  18 

Q    And are these the papers that are in front of you now, 19 

General Counsel's 26?   20 

A    Yes.   21 

Q    Okay.   22 

A    Yeah.   23 

Q    So you read through them.  And then what happened next?   24 

A    I -- I -- I read -- I read and then she asked me I was 25 
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already done reading them.  So I said, "Yes."  And she told me 1 

that -- I was getting my final warning because -- because they 2 

have reasonable suspicions that I was -- that I was getting 3 

information -- information from the Company and I was giving it 4 

to people outside the Company.  And she also told me that I was 5 

taking excessive breaks and going to the bathroom too much and 6 

making phone calls during work and -- and that my work -- my 7 

work production was diminishing since I started working there.   8 

Q    And what, if anything, did you say?   9 

A    She asked me if I had any questions and I told her that I 10 

have a lot of questions.   11 

Q    And --  12 

A    So my first question was, "How come" -- "If I'm doing all 13 

these things wrong, how come nobody has ever tell me anything 14 

about it?"  15 

Q    And did she have a response?   16 

A    She told me that because it's nobody's responsibility but 17 

yours to do your job.  So I told her, "I'm doing my job.  I 18 

always do my job."  And I asked her, "how did they came out 19 

with all this?"  And she told me that management did.  So I 20 

asked her, "Who's management?  John Gilfillan and Caleb 21 

Alvarez?"  And she didn't -- she didn't say anything.  So I -- 22 

I ask her, like, "Who told you this?"  Like, there's a lot of 23 

things in there with no like -- and I asked her again, "So John 24 

told you this?"  She said, "No."  I said, "So who did?"  And 25 
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she would reply, "Management did."  1 

So I kept on -- on telling her, you know, like "I'm asking 2 

you questions, but you're not answering my questions:  I'm 3 

asking you who came up with this?  Who told you of this?  4 

Because nobody has ever tell me anything about this."  And I 5 

remember I asked John Gilfillan, right there, it's like, "Did 6 

you know if this?"  And he said, "No."  So I told Kelly.  I'm 7 

like, "Kelly" -- I told her like -- "so management I would 8 

think is John Gilfillan and Caleb Alvarez, at least John 9 

Gilfillan.  And it says right here in the warning that I 10 

discussed it already with my management but he doesn't even 11 

know anything about it."  And I told her, it's like -- and I 12 

told her before that before too that all's she doing is just 13 

trying to get rid of me because I support the Union.   14 

Q    Did she respond to that?   15 

A    No, she didn't.  And -- and I told her, it was like when  16 

-- and I told her, it was like, "What is about this drawing?  17 

It says right he that I was trying to steal."  And what she 18 

told me is that at one time Caleb Alvarez told John Gilfillan 19 

that I was trying to steal a drawing from his -- from Caleb's 20 

clipboard.  So I told her -- I asked her, "Did Caleb told you 21 

this?  Because he never told me anything about it."  And -- and 22 

she wouldn't respond.  She wouldn't respond anything.   23 

Q    So what did you do?   24 

A    So I told her like, "I never steal anything.  Like, why 25 
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would I need a drawing?  I've been doing this most of my life.  1 

If you give me a drawing, you don't" -- "if you tell me that 2 

you want something, a panel a certain way to be done, I don't 3 

need a drawing to make it.  I have all the drawings that I need 4 

in my head because I've been doing this forever."  5 

Q    And what did she say?   6 

A    Nothing.  She wouldn't say anything.  So I asked her again 7 

like, "So what about all the breaks that you're saying that I 8 

take?  I don't take breaks.  I take just 9:00, my lunch and 9 

12:00 breaks.  That's all the breaks that I take." And it 10 

says -- also, I asked her about going to the bathroom too much, 11 

and I asked her -- and I -- at first I told her, it was like, 12 

"I only go to the bathroom maybe twice a day.  If I go three 13 

times a day to the bathroom, it's way too much."  And I asked 14 

her, "Have John Gilfillan tell you how many times I have 15 

complained about the bathroom?"  And she told me, "No."  So I 16 

told her, I was like, "Well, that's funny, because every time I 17 

complain with him, the first thing he tells me is that he's 18 

going to call you because you're in charge of that."  So I -- 19 

and I told her, it was like, "When you go to the bathroom, 20 

literally you have to hold your breath to be in there," you 21 

know.   22 

Q    That's what you told Kelly?   23 

A    I told her that.  Like, "There is no way.  Because it says 24 

supposedly that I" -- "like basically I'm taking too much time 25 
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in the bathroom, like there is no way you can be for a long 1 

time in the bathroom.  If you want to go to use it, not" -- 2 

"not to pee, I mean you need to use it within the first day 3 

because after that, I mean it's" -- "it's almost impossible.  4 

If you have to use it, you have no options, you know, and 5 

you've got to use it.  But just to go pee, it's like you 6 

literally have to hold your breath.  And everybody" -- "I mean 7 

everybody in there complains about it."  I tell her.  And I 8 

told her like -- and she told me that nobody has ever said 9 

anything about it.  And I told her, "Yeah, because all the 10 

temporary workers, they know if they say something, they're 11 

going to be gone the next day."  12 

MR. ARMSTRONG:  Objection; move to strike.   13 

JUDGE CRACRAFT:  Is that what you told Kelly during the 14 

interview when you were --  15 

THE WITNESS:  Yes, sir -- yes, ma'am.   16 

JUDGE CRACRAFT:  You told -- so this is still part of that 17 

conversation?   18 

THE WITNESS:  Yes.   19 

Q    BY MR. PETERSON:  And what else do you recall -- do you 20 

recall anything else about the conversation?   21 

A    I mean the conversation went on for a few minutes, but I 22 

don't recall anything else at the time.   23 

Q    Do you recall getting any further detail about the drawing 24 

you had supposedly stolen?   25 
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A    I don't remember -- I don't remember that I was told what 1 

kind of drawing was I trying to take.   2 

Q    Do you recall getting a time frame as when you might have 3 

taken the drawing?   4 

A    Yeah.  What she said -- she said that at the time, she 5 

said that it was like two months before that when supposed 6 

Caleb told John about it.   7 

Q    That's what Kelly told you during that meeting?   8 

A    Yes.   9 

Q    And do you recall your response when she said that?   10 

A    I don't recall exactly what -- what I told her.   11 

Q    How did the meeting end?   12 

A    She told me that if I didn't have any more questions about 13 

the -- the writing.  And I told her that, "Yes," that I have a 14 

lot of questions, but she's not -- she's not answering any.  So 15 

she just told me that she was done with me and she told John to 16 

give me a copy and she hung up.  So John Gilfillan gave me a 17 

copy and he tried to give me a pen and I told him, "You know 18 

I'm not signing it.  You know, if you mind, just give me a 19 

copy.  That's it."  So when he gave me a copy, I noticed he 20 

didn't sign it either.  So I ask him, "So are you signing it?"  21 

And he told me, "No." So I ask him, "Why?  You're the 22 

management.  You're giving it to me."  And he just told me, 23 

"No, I'm not signing it." So I ask him, "So can I go?"  He told 24 

me yes.  So I left.   25 
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Q    Did you have any subsequent conversations with Caleb about 1 

this write-up?   2 

A    Yes.  When I was walking out to go to my vehicle, I -- I -3 

- Caleb saw me with the paper in my hand.   4 

Q    Where was he?   5 

A    He was working at the -- in the mill, like close to the -- 6 

the exit, to the door where we exit the building.   7 

Q    Uh-huh.   8 

A    He asked me what was going on.  And I told him, "Well, 9 

they gave me a final write-up."  And he asked me, "Why?" I 10 

said, "Supposedly because I'm not doing my work and I'm taking 11 

too many breaks and supposedly you told them that I stole a 12 

drawing from you."  And told me, "What?  I never said that."  13 

And I'm like, "Don't tell me.  Tell them."  And basically that 14 

was it because I mean I was feeling -- I was feeling sick.  So 15 

I just left and went to the doctor that day.   16 

Q    Did you find out whether Caleb did, in fact, talk to them 17 

about it?   18 

A    Yeah.   19 

Q    When was that?   20 

A    The next Monday when I was went to work, because I was off 21 

a couple --  22 

MR. ARMSTRONG:  Objection.  This is going to --  23 

THE WITNESS:  -- of days.   24 

MR. ARMSTRONG:  -- it's -- request hearsay I believe and I 25 
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would object to it.   1 

MR. PETERSON:  This is reports from Caleb Alvarez, who's an 2 

alleged agent and supervisor, and --  3 

JUDGE CRACRAFT:  Well, if he's shown to be a supervisor, it 4 

will be admitted for the truth.  If he's not shown to be a 5 

supervisor, it will be admitted to show it's said.  So the -- 6 

the objection's overruled.   7 

MR. PETERSON:  And, Your Honor, I suppose the same applies 8 

if these found to be an agent and not a supervisor?   9 

JUDGE CRACRAFT:  Correct.   10 

MR. PETERSON:  Yeah.  Okay.  Thank you.   11 

Q    BY MR. PETERSON:  So this was the following Monday?   12 

A    Yeah.   13 

Q    Where -- where were you?   14 

A    I was working at my workstation and he was working by my 15 

side.  So I asked him if he -- if he talked to John.  I asked 16 

him if he talked to John Gilfillan after I left.  And he told 17 

me he did.  He told me that he went in there and -- and asked 18 

John Gilfillan what was going on with what they were saying 19 

about him.  So supposedly John Gilfillan called Kelly because 20 

Kelly --  21 

MR. ARMSTRONG:  Okay.  Now -- now we're into three levels 22 

of hearsay.   23 

JUDGE CRACRAFT:  Just tell me what Caleb said to you.   24 

THE WITNESS:  Okay.  Thank you, Your Honor.  Caleb told me 25 
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he went inside, he talked to John and Caleb told John to call 1 

Kelly because he wanted to talk to Kelly too, because what they 2 

were saying, it wasn't true.  So they called Kelly.   3 

MR. ARMSTRONG:  Objection; lack of foundation.   4 

JUDGE CRACRAFT:  And how do you contend this gets through 5 

hearsay?   6 

MR. PETERSON:  Through hearsay, I don't contend -- well, 7 

this is -- yeah, I mean it does because it's a report from 8 

Caleb, who's an agent, and it's a report being made about 9 

comments by another agent, Ms. Bankston, and a supervisor and 10 

agent, John Gilfillan.  So there's exceptions to each level of 11 

hearsay.   12 

JUDGE CRACRAFT:  There may well be.  It is by now third 13 

hand and the trustworthiness of third-hand information is -- 14 

even from agents, is -- is very difficult to assess.  Let me 15 

hear this in making it in the nature of an offer of proof.  I 16 

don't where this is going at this point.   17 

MR. PETERSON:  And -- and let me also just point out that 18 

not just -- not just for the truth of the matter asserted but 19 

the effect on -- on the listener and the hearer, who obviously 20 

believe that they're being discriminated against by their 21 

employer and this is further support for that belief.   22 

JUDGE CRACRAFT:  So what -- what is happening now -- and 23 

I'm sorry to interrupt --  24 

THE WITNESS:  That's okay.   25 
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JUDGE CRACRAFT:  -- but -- but what has happened now is 1 

that we're to the point in your testimony where Caleb asked 2 

John to call Kelly; is that right?   3 

THE WITNESS:  Yes.   4 

JUDGE CRACRAFT:  Okay.  So please continue and I'm 5 

listening to this as --  6 

THE WITNESS:  Okay.   7 

JUDGE CRACRAFT:  -- an offer of proof.   8 

THE WITNESS:  So Caleb Alvarez asked Kelly why she was 9 

saying that I tried -- that I tried to steal a drawing from 10 

Caleb's clipboard when he --  11 

MR. ARMSTRONG:  Okay.   12 

THE WITNESS:  -- never said --   13 

MR. ARMSTRONG:  Your Honor --  14 

THE WITNESS:  -- anything.   15 

MR. ARMSTRONG:  -- again, I'm sorry to object, but it -- I 16 

just heard this to say Caleb talked to Kelly.  I don't -- did I 17 

mishear that or -- I thought it was originally Caleb spoke to 18 

John Gilfillan and John Gilfillan was to call Kelly.  And now 19 

he's -- I think he said Caleb said that Kelly said.   20 

JUDGE CRACRAFT:  Right.  That's what I understand, that 21 

they called Kelly, Caleb and John called Kelly.   22 

MR. ARMSTRONG:  I didn't --  23 

JUDGE CRACRAFT:  Is that --  24 

MR. ARMSTRONG:  -- understand that.   25 
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JUDGE CRACRAFT:  Is that --  1 

THE WITNESS:  Yes.   2 

JUDGE CRACRAFT:  -- what -- it was something I assumed.   3 

MR. ARMSTRONG:  Okay.   4 

JUDGE CRACRAFT:  So now we know for sure that's what it 5 

was.   6 

THE WITNESS:  Yeah.   7 

JUDGE CRACRAFT:  Please continue.   8 

THE WITNESS:  Caleb wanted to -- John to call Kelly because 9 

he wanted to leave it clear with both of them, not only with 10 

Kelly, because -- then Caleb Alvarez asked Kelly why she was -- 11 

why she -- they were saying that I was trying to steal a 12 

drawing from Caleb's clipboard.  And Kelly told Caleb that 13 

supposedly Caleb told John like two months before that that I 14 

was trying to still a drawing from his clipboard.  And Caleb 15 

told them that that never happened, that Caleb never said 16 

anything and that never happened.   17 

And he also asked -- he also asked Kelly why they were 18 

saying that I wasn't doing my work when I was one of the most, 19 

if not the most, productive guy in the -- of all the workers.  20 

And -- and then Kelly asked Caleb how did he know what was on 21 

my writing.  And -- and Caleb told -- and Caleb told Kelly, 22 

that I showed him the -- the -- the warning that they gave me.  23 

And I asked him, "So" --  24 

JUDGE CRACRAFT:  So now -- now we're back with you and 25 
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Caleb talking?   1 

THE WITNESS:  Yes.  So --  2 

JUDGE CRACRAFT:  So you asked Caleb --  3 

THE WITNESS:  I asked Caleb what else happened in the -- in 4 

that conversation.  And he told me they talked for about 20 5 

minutes I believe and -- I mean I don't know if I should say 6 

it, but what he told me literally, "The rest of the 7 

conversation, it was just bullshit."  That's what he said.  8 

Just like that.   9 

JUDGE CRACRAFT:  So that was his report to you?   10 

THE WITNESS:  That was his reply, yeah.  And that's all he 11 

said.   12 

MR. PETERSON:  Okay.  And end of -- end of offer of proof.   13 

JUDGE CRACRAFT:  I'm going to allow there to remain on the 14 

record.  As I stated, even though there may technically be 15 

exceptions to the hearsay rule, third-hand information, no 16 

matter how reliable the people are, is very -- the -- the truth 17 

of it and the weight that it should be given is very difficult 18 

to assess.  So at this point I'm not inclined to give it much 19 

weight.   20 

MR. PETERSON:  Fair enough, Your Honor.  Thank you.   21 

Q    BY MR. PETERSON:  Were you able to -- did you come up with 22 

any conclusions about what the drawing might have been that 23 

they were referring to?   24 

A    Yes.  Later -- I don't remember if it was -- I don't 25 
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recall if it was the same day or the next day, but it kept on 1 

going on on my head.  So I asked him if he remembered --  2 

Q    And who's "him?"  3 

A    I asked Caleb if he had an idea what they were talking 4 

about.  And he told me that two or three months prior to the 5 

writing, he remembered this time giving a drawing or a piece of 6 

paper to John and it was folded.  And John Gilfillan asked him 7 

why it was folded.  And Caleb replied, "I don't know.  8 

Francisco gave it to me like that."  9 

Q    Okay.  And then did that trigger any --  10 

A    And -- and Caleb told me that that's the only thing he 11 

can -- he can -- he can think of.  And, again, tell me that he 12 

never said anything.  And I mean because it never happened.  So 13 

I asked him if he can tell me more about that day, that if he 14 

remembered what kind of paper it was or what we were doing.  15 

And then he told me -- Caleb told me that it was the day where 16 

I was going to be drilling holes into plywood.   17 

Q    Is that a common occurrence or not?   18 

A    Yes, because when I first started working there, we used 19 

to make the holes to the kennels after they were built.  And 20 

later on, we start making the holes into the plywood before we 21 

built the panel.  That way we don't have to be dealing with all 22 

the weight of the panel, to be moving them around.   23 

Q    Okay.   24 

A    So he told me about that and that triggered my memory.  So 25 
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I asked him -- well, I told him, it's like, "Let me tell you if 1 

it's the same one that I remember."  And I told him.  It's 2 

like, "It's the same day that I was working with Robert inside 3 

the warehouse?  That we were going to drill one-and-a-quarter-4 

inch holes to the OSB plywood for" -- "for panels?"  5 

Q    And I'm sorry.  OSB?   6 

A    OSB.   7 

Q    Those are letters?   8 

A    Yeah.  That's the kind of plywood that we were using for 9 

the -- for the panels --  10 

Q    Okay.   11 

A    -- at that day.  We use them a lot, actually.  So he -- he 12 

said, "Yes."  He said that that's the time that he was talking 13 

about.  So I told him, like, "Okay, so you remember you gave me 14 

the drawing in the morning and then I asked you for the 15 

clipboard so I can put the drawing?"  Because we have 16 

clipboards assigned -- sometimes we share.  And he told me he 17 

didn't know where they were.  And then at the time Robert told 18 

Caleb, "I saw you taking them yesterday.  When we were 19 

cleaning, you took them."  And then Caleb said, "Well, yeah, I 20 

remember I took them but I don't know where I put them."  So I 21 

look at the drawing.  It was like handmade, not like -- not 22 

like a blueprint or anything like that.  And I mean very 23 

simple.  Very simple.   24 

"So I remember I didn't have a clipboard, so I just folded 25 
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it and I put on my vest pocket."   1 

Q    And, so just to be clear, are you still -- is this still 2 

your conversation with Caleb?   3 

A    Yeah, with Caleb,  4 

Q    Okay.  So and you Caleb are --  5 

A    So -- so that's what I was telling Caleb, like, "They 6 

didn't have a clipboard so I folded it and then I put it on 7 

my" -- "on my pocket.  It might have got wrinkled because I was 8 

like laying down against the plywood and working."  9 

A couple of hours later Robert, he found a clipboard and 10 

they.  And -- and then I took the clipboard -- I mean the paper 11 

and put it on the clipboard.  And -- and I told Caleb, "Hey, he 12 

found the clipboards."  And then Robert told him, "Yeah, you 13 

put them like under that table right there."  And then Caleb 14 

told me like, "oh, yeah, I remember."  So I asked Caleb again, 15 

"So" --  16 

Q    So that's -- so that's the end of your -- you're telling 17 

Caleb the story and then --  18 

A    Yes.  So I asked --  19 

Q    -- now you're back in the conversation and --  20 

A    Exactly.   21 

Q    -- Caleb says, "Oh, yeah, I remember?"  22 

A    Yeah.  So I -- I asked Caleb, "so that's the paper that 23 

you're talking about?"  And he's like, "Yes.  And that's" -- 24 

"that's the only one I remember.  I don't -- I mean obviously 25 
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you never stole anything from me.  That never happened.  I 1 

don't even know why they're saying that." I'm like, "I don't 2 

know either.  If you don't know, I don't know either."  3 

Q    Did you do anything with that information?  After you 4 

talked to Caleb, did you make any further effort to talk to 5 

Kelly or John about the discipline?   6 

A    No -- 7 

Q    Okay.   8 

A    -- I didn't.   9 

Q    What -- you -- can you describe the clipboards that you 10 

were referring to?  What are the clipboards?   11 

A    They are the ones we have.  They are like one-eighth of an 12 

inch thick.  Maybe -- they're like a letter size.  Letter paper 13 

size.   14 

Q    And I guess I'm more interested -- it's a very good 15 

description of --  16 

A    It's -- it's --  17 

Q    -- of the --  18 

A    It's a made of particle board.   19 

Q    Okay.   20 

A    Kind of wood one-eighth of an inch with --  21 

MR. GAUGER:  You asked a carpenter about a piece of wood 22 

and he's explaining it to you.   23 

Q    BY MR. PETERSON:  So, yeah.  I think that's enough detail 24 

about what the -- not the actual physical clipboard, but what  25 
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-- what is -- what's kept in the clipboard and what is the 1 

clipboard used for at work?   2 

A    Every time Caleb give us a piece of paper, it could be a 3 

drawing, it could be a cut list to cut material --  4 

Q    Cut list?   5 

A    Yes.   6 

Q    Yeah, okay.   7 

A    The list the material that we're going to need for the 8 

project that we're going to be doing or whatever.  We always 9 

put them on the -- on the clipboard.  And sometimes -- like I 10 

remember a long time ago he -- as soon as we were done, he used 11 

to take them and he used to take them inside the office.  I 12 

don't know if he used to give them to John Gilfillan or not.   13 

But after that, I mean right now you look at the clipboards, 14 

they're like -- maybe like one inch thick of papers.  But I 15 

mean you're done with one project, he gives you another project 16 

and you just put them on top.  And that's just a reference when 17 

you're building a panel or whatever, you look at it and if you 18 

forgot a measurement or whatever, you can go back and look at 19 

it.  And, as I was telling you, sometimes we share it because 20 

there might be like two groups or maybe three groups of people 21 

doing the same kind that job and we all take the -- the 22 

clipboard and look at whatever we need to -- to do there.   23 

Q    So the workers have access to the clipboard through the 24 

day?   25 
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A    Yes.   1 

Q    Is there proprietary information about customers in the -- 2 

in the forms?   3 

A    Nothing.   4 

MR. ARMSTRONG:  Object -- well, objection.  Calls for a 5 

legal conclusion.   6 

JUDGE CRACRAFT:  To the extent it calls for a legal 7 

conclusion, it -- it will not be used as that.   8 

MR. PETERSON:  All right.  I'm marking for identification 9 

General Counsel's 27, a drawing.  And I have about five minutes 10 

left and I'll be done with this witness.   11 

(General Counsel Exhibit Number 27 Marked for Identification)  12 

Q    BY MR. PETERSON:  Have you had a chance to look at that?   13 

A    Yes.   14 

Q    Do you recognize it?   15 

A    Yes.   16 

Q    Have you seen it before?   17 

A    Yeah.   18 

Q    What is it?   19 

A    It's a drawing that I did.   20 

Q    And what is this -- you -- you made this drawing?   21 

A    Yes, I made it.  And it represents to what -- what it was 22 

on the -- the paper that Caleb was talking about.   23 

Q    So this is your drawing of what you recall the folded up 24 

piece of paper --  25 
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A    Yes.   1 

Q    -- that Caleb was talking about?   2 

A    Yes.  And basically what it is is a sheet of four feet by 3 

eight feet of plywood and -- and all of the information was on 4 

the sheet.  It was like one-and-a-quarter holes.  So it tells 5 

you how big the hole is going to be.  And it tells if you, if 6 

you look at the five inches, it represents -- it tells you how 7 

much inches they want them from the edge from one side and how 8 

many inches from the other side.  That's all there is on the 9 

paper.   10 

Q    And the -- and the drawing that this represents, was that 11 

also a handwritten drawing?   12 

A    Yes.  It wasn't like -- it -- it almost looked like this.  13 

It was bigger than this, but it almost looked like this.  14 

Because you can tell that they didn't use a ruler or computer 15 

generator, nothing.  It looked like somebody wrote it -- or 16 

somebody made it by hand.   17 

Q    Did you -- do you know who made the drawing?   18 

A    No.  I have no idea who did.   19 

Q    Other than the picketing on October 16th and October 19th, 20 

have you participated in any other picketing at Squires Lumber?   21 

A    Yes.   22 

Q    About how many times?   23 

A    I believe -- I believe twice.   24 

Q    And what -- the same time of day for both situations?   25 
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A    Yes.   1 

Q    What time of day was it?   2 

A    From 11:30 to 11:55, approximately.   3 

Q    And why were you picketing during that time period?   4 

A    Because it's during my lunch.   5 

Q    And were others picketing on those occasions?   6 

A    Yes.   7 

Q    Who -- who else was picketing on those occasions?   8 

A    I remember Fidel Chavez and I remember Chris Moyer, Mosses 9 

and I believe his name was victor.  And one of the occasions, I 10 

believe Bobby Saephan was there also.   11 

Q    Do you recall seeing John Pock on the picket line?   12 

A    I believe one of the days that I went picket on my 13 

lunchtime, I believe one -- one -- only one day I recall seeing 14 

him.   15 

Q    And --  16 

A    Unless I'm -- I'm mistaken.   17 

Q    And you don't recall --  18 

A    I don't recall if he was there both of the times.   19 

Q    Did you ever see a video camera on one of the days you 20 

were picketing?   21 

A    Yes.   22 

Q    Do you recall which date that was?   23 

A    No, I don't recall which way it was.   24 

Q    What -- what did you see?   25 
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A    I recall seeing John Gilfillan parking his car in front 1 

the dates inside Squires.  And he took out a tripod, he set it 2 

out on the ground and then he put a camera -- a video camera 3 

towards us, like videotaping us.   4 

Q    And this was during a lunch break?   5 

A    Yes.   6 

Q    How far away did he place the camera where from you were 7 

picketing?   8 

A    I would say maybe -- maybe ten feet away, because he was 9 

only like maybe four, five feet away from the fence in the 10 

inside of the -- inside of the parking lot of Squires Lumber.   11 

Q    And which direction was the camera facing?   12 

A    It was facing towards the gates, like towards where we 13 

were picketing.   14 

Q    Okay.  Did John Gilfillan remain with the camera?   15 

A    No.  He just set it up, and then he stayed there just for 16 

a couple of seconds and then he left.  And I don't remember 17 

when he came and -- and -- and take it.   18 

Q    Do you recall seeing him come back and take it?   19 

A    Yeah.  I -- I remember -- I remember him coming and take 20 

it -- and taking it.  And he set up like -- maybe like 30 feet 21 

away.  And that's the last time I -- I saw him.  I didn't 22 

remember seeing him taking it away from -- from that spot.   23 

Q    How long was the camera there while you were picketing?   24 

A    I only picket for like around 25 minutes, but I --  25 
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Q    Did you --  1 

A    -- don't recall if when I went inside and started working 2 

after 12:00, if the camera was there or not.   3 

Q    Okay.  Is this the type of thing that you would put in 4 

your notebook?   5 

A    Yes.   6 

Q    Would looking at your notebook help refresh your 7 

recollection as to when this may have occurred?   8 

A    Yes, it will.   9 

Q    Do you have your notebook nearby?  Do you have the copies 10 

of your --  11 

A    Yes.   12 

Q    -- notebook?   13 

A    Yes.  Right here.   14 

Q    Okay.  I'll direct your attention to November 25th, 2015.  15 

It's the last --  16 

A    Okay.   17 

Q    -- set of your notes.   18 

A    October --  19 

Q    It's got a number 9 on the front in the center.   20 

A    9?   21 

Q    Yeah.   22 

A    Okay.  November --  23 

JUDGE CRACRAFT:  25.   24 

THE WITNESS:  -- 25th?  Okay.   25 
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Q    BY MR. PETERSON:  And have you found November 25th?   1 

A    Yes.   2 

Q    And I'll direct your attention to the third page halfway 3 

down where there's a star.   4 

A    Yes.   5 

Q    Has reviewing that refreshed your recollection as to when 6 

the picketing was where you saw John place the cameras in front 7 

of the picketers?   8 

A    Yes.  November 25th, 2015.   9 

Q    Did you ever -- so prior to September 2nd, you had 10 

discussions with -- you testified about conversations with 11 

Alvarez and Gilfillan about becoming Alvarez' assistant?   12 

A    Yes.   13 

Q    Has that --  14 

MR. ARMSTRONG:  Objection; misstates the testimony.   15 

JUDGE CRACRAFT:  I'm sorry.   16 

MR. PETERSON:  Well, I asked him if he recalled the 17 

testimony generally.  But I'll rephrase.   18 

Q    BY MR. PETERSON:  Earlier in your testimony you were 19 

talking about conversations that you had with Mr. Alvarez and 20 

Mr. Gilfillan regarding you becoming Caleb I right-hand plan?   21 

A    Yes.   22 

Q    Do you recall that?   23 

A    I do.   24 

Q    Has that happened?   25 
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A    No.   1 

Q    Have you had any further discussions about becoming 2 

Caleb's assistant?   3 

MR. ARMSTRONG:  Objection; misstates the testimony.   4 

JUDGE CRACRAFT:  I'm sorry?   5 

MR. ARMSTRONG:  Misstates the testimony.  I think the word 6 

was right-hand man.   7 

JUDGE CRACRAFT:  We can use that.  I recall other --  8 

MR. ARMSTRONG:  Okay.   9 

JUDGE CRACRAFT:  I recall one being assistant and once 10 

being right-hand man.   11 

But it's -- it's the same thing that you testified to 12 

earlier.   13 

THE WITNESS:  Yes, I did.   14 

Q    BY MR. PETERSON:  And you've had conversations since 15 

September 2nd about becoming Caleb I right-hand man?   16 

A    I remember asking Caleb -- I don't remember if it was more 17 

than one time, and I asked him if he was ever told if I was 18 

going to be his -- his assistant or if they wanted me to be a 19 

truck driver or a forklift driver, because they weren't -- they 20 

wouldn't -- they wouldn't even let me drive the forklift 21 

anymore.  So that he said that -- that they didn't tell him 22 

anything.  That basically he didn't know anything about it 23 

anymore.   24 

Q    And you still hold the same you held before --  25 
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A    Yes.   1 

Q    -- September 2nd?   2 

A    Yes, I have.   3 

MR. PETERSON:  No further questions.   4 

JUDGE CRACRAFT:  For the Charging Party?   5 

MR. GAUGER:  Yeah.  I -- I have one that's on direct and 6 

then I have something that is more time consuming.  It's more 7 

properly a rebuttal situation.  But I'll ask the direct one.   8 

DIRECT EXAMINATION  9 

Q    BY MR. GAUGER:  You testified that -- or the evidence 10 

indicates that you'll get pay raises?   11 

A    Yes.   12 

Q    Did you receive any pay raises?   13 

A    No.   14 

Q    Okay.   15 

MR. GAUGER:  And now here is the rebuttal issue:  There is 16 

apparently a dispute about the appropriateness of the craft 17 

unit that the Union has articulated.  I don't have an 18 

understanding of the Employer's analysis or facts or what -- 19 

how they're going to weave together the fact that we've got at 20 

least three or probably four employers here.  So normally what 21 

I would do at this stage is put on the particular appropriate 22 

craft unit testimony, which is what do you do compared to -- to 23 

the temporary employees.  I think it's more in the nature of 24 

rebuttal because I don't really know what management is going 25 
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to say.  So -- and, you know, we promised to get this witness 1 

done today.  2 

So my view would be, if I need to, I want to reserve the 3 

right to re-call him but the re-call would be me putting on the 4 

traditional craft unit argument.   5 

JUDGE CRACRAFT:  I think in the unfair labor practice forum 6 

as opposed to the representational forum --  7 

MR. GAUGER:  Uh-huh.   8 

JUDGE CRACRAFT:  -- that is more appropriately rebuttal 9 

evidence because it's an affirmative defense --  10 

MR. GAUGER:  Right.   11 

JUDGE CRACRAFT:  -- of the Company.   12 

MR. GAUGER:  Okay.  That's fine then.  The --  13 

JUDGE CRACRAFT:  And you don't know at this point what the 14 

evidence is going to be, so it's difficult for you to formulate 15 

questions.   16 

MR. GAUGER:  I would be challenged -- I claim to be 17 

clairvoyant, but I would even be challenged in that attempt.   18 

JUDGE CRACRAFT:  Thank you.   19 

MR. GAUGER:  With that, the Union also rests.   20 

JUDGE CRACRAFT:  Thank you.  You've had the witness' 21 

statements, so do you think an hour and 15 is sufficient to 22 

prepare your cross-examination?   23 

MR. ARMSTRONG:  I would request an hour and 25 minutes.  24 

Until 2:15.   25 
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JUDGE CRACRAFT:  That's -- that's fine.  We'll go until 1 

2:15.  Thank you.   2 

MR. ARMSTRONG:  Thank you.   3 

JUDGE CRACRAFT:  Oh, and before we go off the record, 4 

General Counsel are you --  5 

MR. GAUGER:  Oh, you've got to get --  6 

JUDGE CRACRAFT:  -- offering your Exhibit 26.   7 

MR. PETERSON:  Thank you.  Your Honor.  Yes.  General 8 

Counsel's offer -- offers General Counsel's 26.   9 

JUDGE CRACRAFT:  Any objection?   10 

MR. ARMSTRONG:  No objection.   11 

MR. GAUGER:  None here.   12 

(General Counsel Exhibit Number 26 Received into Evidence) 13 

JUDGE CRACRAFT:  And what about General Counsel 27?   14 

MR. PETERSON:  Yes, I'd like to offer General Counsel's 27 15 

into evidence.   16 

MR. ARMSTRONG:  No objection.   17 

MR. GAUGER:  No objection.   18 

JUDGE CRACRAFT:  General Counsel Exhibit 27 is admitted.   19 

(General Counsel Exhibit Number 27 Received into Evidence)  20 

JUDGE CRACRAFT:  We'll be off the record until 2:25.   21 

MR. PETERSON:  2:15.   22 

MR. ARMSTRONG:  2:15.   23 

MR. GAUGER:  2:15.   24 

JUDGE CRACRAFT:  2:15.  Thank you.   25 
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(Off the record at 12:50 p.m.)  1 

JUDGE CRACRAFT:  We'll be on the record.  The General 2 

Counsel has a preliminary matter before cross-examination.   3 

MR. PETERSON:  Thank you, Your Honor.  The General Counsel 4 

moves to amend the consolidated complaint at issue on 5 

December 31st, 2016, which is in the record as General 6 

Counsel's Exhibit 1(cc), and amend it my adding the following 7 

subparagraph:  6C, about November 5th, 2015, Respondent by John 8 

Gilfillan at Respondent's Suisun City, California facility, by 9 

setting up a video camera near picketing activity, engaged in 10 

surveillance of employees, engaged in Union activities or 11 

created the impression among its employees that their Union 12 

activities were under surveillance by Respondent.   13 

And I have mark for identification as General Counsel's 14 

Exhibit 28 a written version of the proposed amendment.  And 15 

I'll offer that into evidence along with the motion to amend.   16 

JUDGE CRACRAFT:  What is the Charging Party's position with 17 

regard to the amendment?   18 

MR. GAUGER:  The Charging Party would stipulate to the 19 

amendment.   20 

JUDGE CRACRAFT:  And what is the Respondent's position?   21 

MR. ARMSTRONG:  The Respondent's position is that we -- as 22 

we mentioned off the record, we do not oppose the amendment of 23 

the complaint with the stipulation that it's deemed denied by 24 

respondent.   25 
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JUDGE CRACRAFT:  Certainly.   1 

General Counsel's amendment to the complaint is accepted.  2 

General Counsel's Exhibit 28 is admitted about the 3 

understanding that Respondent denies the allegation of 4 

paragraph 6C, the new amendment.   5 

(General Counsel Exhibit Number 28 Received into Evidence)  6 

JUDGE CRACRAFT:  Anything further before cross-examination?   7 

MR. PETERSON:  Not from the General Counsel, Your Honor.   8 

MR. GAUGER:  Not here.   9 

JUDGE CRACRAFT:  Cross-examination then, Mr. Armstrong?   10 

MR. ARMSTRONG:  Thank you, Your Honor.   11 

CROSS-EXAMINATION  12 

Q    BY MR. ARMSTRONG:  Mr. Martinez, my name is Dwight 13 

Armstrong and I'm an attorney for Squires Lumber Company.  It's 14 

now my turn to ask you questions.  So the same admonitions as 15 

the General Counsel gave you, which is please listen to the 16 

question carefully.  If you have questions about what my intent 17 

is or what it means, let me know and I'll try to make the 18 

question understandable.  Okay?   19 

A    Okay.   20 

Q    You're fluent in both English and Spanish; is that 21 

correct?   22 

A    Yes, I am.   23 

Q    And you both read and -- you write and read English 24 

fluently, correct?   25 
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A    Yes, I do.   1 

Q    Okay.  And you mentioned in your testimony that you are 2 

employed by the Union, correct?   3 

A    Yes.   4 

Q    All right.  And you're paid a wage by the Union?   5 

A    Yes, I do.   6 

Q    Are you paid more by the Union or by Squires?   7 

MR. PETERSON:  Objection; relevance.   8 

JUDGE CRACRAFT:  What is the relevance?   9 

MR. ARMSTRONG:  It goes to the witness' credibility and his 10 

motivation for testifying.   11 

MR. PETERSON:  I'm not sure --  12 

MR. ARMSTRONG:  He testified he was a Salt and I think it's 13 

appropriate to examine is he paid a -- you know, an exorbitant 14 

amount of money or some inappropriate sum that would cause him 15 

to potentially alter his testimony or kind of expand upon it 16 

where it's not accurate.   17 

MR. PETERSON:  I think we would stipulate that he's paid by 18 

the Union, and I don't see the relevance of the --  19 

JUDGE CRACRAFT:  The actual amount?   20 

MR. PETERSON:  Right.   21 

JUDGE CRACRAFT:  I think I think we can explore it, so I 22 

don't think it's totally irrelevant.  Is -- is -- but let me 23 

ask --  24 

MR. ARMSTRONG:  Okay.   25 
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JUDGE CRACRAFT:  -- just to get around the numbers.  Is 1 

this the sort of situation where someone is paid the Union's 2 

contract rate, prevailing rate on --  3 

MR. GAUGER:  Yes.   4 

JUDGE CRACRAFT:  So in addition to the hourly wage of the 5 

Employers, then the hourly wage under the prevailing wage is 6 

made up?  Did I get that right?   7 

MR. GAUGER:  Is made up.  In other words --  8 

JUDGE CRACRAFT:  Is --  9 

MR. GAUGER:  Yes.   10 

JUDGE CRACRAFT:  -- supplemented?   11 

MR. GAUGER:  Yes.   12 

JUDGE CRACRAFT:  And what is the prevailing wage rate?   13 

MR. GAUGER:  Forty something an hour plus benefits.   14 

JUDGE CRACRAFT:  And that's the actual monetary amounts?   15 

MR. GAUGER:  Correct.  That's the wages.  And then there's, 16 

you know, health and welfare and pension -- 17 

JUDGE CRACRAFT:  And does --  18 

MR. GAUGER:  -- and whatever else is in the contract.   19 

JUDGE CRACRAFT:  -- does that assist you or are you 20 

searching for something more.   21 

MR. ARMSTRONG:  I think that assists me.  I assume the 22 

answer is going to be $40 minus $12, is what the Union is 23 

paying him in just straight wages.  That's --  24 

JUDGE CRACRAFT:  Is --  25 
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MR. ARMSTRONG:  That's my assumption.   1 

JUDGE CRACRAFT:  Is that right, Mister --  2 

THE WITNESS:  Yes.   3 

JUDGE CRACRAFT:  -- Martinez?   4 

THE WITNESS:  Yes.   5 

MR. ARMSTRONG:  Thank you for your assistance.  I 6 

appreciate that.   7 

Q    BY MR. ARMSTRONG:  So in addition to being paid an 8 

hourly -- a supplemental wage by the Union and participating in 9 

their benefits, like health and welfare, pension and so forth, 10 

the Union also provides you with a vehicle; is that correct?   11 

A    Yes.   12 

Q    Okay.  And you're driving a vehicle that's paid for by the 13 

Union?   14 

A    Yes, I am.   15 

Q    You don't pay anything for that vehicle?   16 

A    Yes, I do.   17 

Q    How much do you pay for the vehicle?   18 

A    I believe -- I'm not -- I don't remember, but if I have to 19 

say a number, it's around $15 a week.   20 

Q    Fifteen dollars a week?   21 

A    Yes.   22 

Q    So about $60 a month?   23 

MR. GAUGER:  The Union would offer that the -- the vehicle 24 

is -- $15 a week is for incidental personal use.  The vehicle 25 
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is for Union business --  1 

JUDGE CRACRAFT:  Thank you.   2 

MR. GAUGER:  -- and being a Salt as Union business.  The 3 

Union would also offer that he does more than just work at -- 4 

at Squires.   5 

JUDGE CRACRAFT:  Certainly.   6 

MR. GAUGER:  He goes to Union meetings, he helps organize 7 

other things.   8 

JUDGE CRACRAFT:  Well, I'll let counsel explore that.   9 

MR. GAUGER:  Uh-huh.   10 

MR. ARMSTRONG:  Okay.   11 

Q    BY MR. ARMSTRONG:  So I think the question was, it's about 12 

$60 a month that you yourself pay for the use of the Union 13 

vehicle?   14 

A    Yes.   15 

Q    And you drive that Union vehicle to and from work at 16 

Squires Lumber Company every day that you work there, correct?   17 

A    Correct.   18 

Q    Okay.  When you -- before you worked at Squires Lumber 19 

company, I think your last employer was a called Channel Lumber 20 

Company; is that right?   21 

A    That's correct.   22 

Q    And after you worked for Channel Lumber Company, you went 23 

to Mexico; is that correct?   24 

MR. PETERSON:  Objection; relevance.   25 
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JUDGE CRACRAFT:  What is the --  1 

MR. ARMSTRONG:  I'm just --  2 

JUDGE CRACRAFT:  -- relevance?   3 

MR. ARMSTRONG:  -- establishing background, Your Honor.   4 

JUDGE CRACRAFT:  Why do I need that background?   5 

MR. ARMSTRONG:  I'm just showing the chronology from where 6 

he was and where he ends up at Squires Lumber company.   7 

JUDGE CRACRAFT:  I'll sustain the objection.   8 

MR. ARMSTRONG:  Okay.   9 

Q    BY MR. ARMSTRONG:  After you left -- when did you leave 10 

Channel Lumber Company?   11 

A    November 2014.   12 

Q    Okay.  And did you work at all other than for the Union 13 

between November 2014 and when you started work at Squires 14 

Lumber Company sometime in 2015?   15 

MR. GAUGER:  Relevance.   16 

THE WITNESS:  No.   17 

JUDGE CRACRAFT:  I'll allow the question.  Overruled.   18 

THE WITNESS:  No.   19 

Q    BY MR. ARMSTRONG:  You didn't work at all other than for 20 

the Union though, right?   21 

A    Other than for the Union, no.   22 

Q    When did you start working for the Union?   23 

A    November 2014.   24 

Q    Okay.  Were you -- was the purpose in your going to work 25 
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at Squires Lumber Company to organize their employees for the 1 

Union?   2 

A    I -- do you mind rephrasing the -- the question?   3 

Q    Sure.  You were employed by the Carpenters Union, correct?   4 

A    Correct.   5 

Q    Okay.  Whose idea was it for you to go to work at Squires 6 

Lumber Company?   7 

MR. GAUGER:  Relevance.   8 

JUDGE CRACRAFT:  I'll allow counsel to undertake this line 9 

of questioning.   10 

Do you understand the question?   11 

THE WITNESS:  Yes.   12 

JUDGE CRACRAFT:  Thank you.   13 

THE WITNESS:  I don't know.   14 

Q    BY MR. ARMSTRONG:  Okay.  Did someone tell you that you 15 

should go to work for Squires Lumber Company?   16 

A    No.   17 

Q    How did you become aware that Squires Lumber Company 18 

existed?   19 

A    Because they -- they told me at the Union.   20 

Q    Who's "they?"  21 

A    Tim Lipscomb.   22 

Q    Okay.  And what did he say?   23 

A    That they knew about Squires Lumber and he told me that if 24 

I could go and try to get hired.   25 
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Q    Did he say for what purpose you should go and try to get 1 

hired?   2 

MR. GAUGER:  Asked and answered.  And I don't think it's 3 

relevant.   4 

MR. ARMSTRONG:  Well --  5 

JUDGE CRACRAFT:  There's no dispute, is there, that 6 

Mr. Martinez was a Salt and he went to work to do a good job 7 

plus to organize union --  8 

MR. GAUGER:  Correct.   9 

JUDGE CRACRAFT:  -- the employees?   10 

MR. GAUGER:  Absolutely.   11 

JUDGE CRACRAFT:  So that's agreed on.   12 

MR. ARMSTRONG:  Okay.   13 

Q    BY MR. ARMSTRONG:  When you first started work at Squires 14 

Lumber Company, you actually were what's called a temporary 15 

employee, correct?   16 

A    Correct.   17 

Q    And at some point you transitioned to what I will call a 18 

direct hire on Squires Lumber Company's payroll itself, 19 

correct?  20 

A Correct. 21 

Q And the type of work that you did was the same both before 22 

and after you were a temporary employee, was it not?  23 

A No. 24 

Q How was it different?  25 
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A When I was a temporary worker, I never drove the forklift 1 

and I never drove the truck to go make deliveries. 2 

Q Did Louie Morabito ever drive the truck or forklift? 3 

A No. 4 

Q Did Bobby Saephan ever drive the truck or a forklift? 5 

A Not that I know of. 6 

Q Other than driving the -- and by the way, I think you said 7 

you drove the truck what, a couple times?  8 

A A couple times. 9 

Q And the same with the forklift? 10 

A The forklift, many times. 11 

Q Putting aside the forklift and the truck, was your work 12 

that you did at Squires Lumber Company the same before and 13 

after you were a temporary employee? 14 

A I would say no. 15 

Q You would say no?  16 

A No. 17 

Q Okay so how was it different?  18 

A When I became a permanent employee, I was given more 19 

responsibilities as all the time having a temporary working 20 

with me and I would be responsible to teach that temporary 21 

worker how to do everything in there.  22 

Q And often you would work in pairs, correct? 23 

A Most of the time.  24 

Q I'm going to show you a picture, a photograph that I've 25 
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marked as Exhibit Number 16.  This is Employer's Exhibit 16.  1 

And I'll ask you if you agree with me that this looks like an 2 

overhead or an aerial photograph of Squires Lumber Company is 3 

located in Suisun City?  4 

A Yes. 5 

Q Does that look familiar to you? 6 

A Yes, it does. 7 

Q All right.  And you'll see there are three numbers on 8 

there, one, two, and three.  Do you see the numbers?  9 

A Uh-huh. 10 

Q Yes?   11 

A Yes. 12 

Q Number one reflects where the entrance to Squires Lumber 13 

Company is, correct?  14 

A Correct.  15 

Q And so when you testified earlier about there being a gate 16 

that opened and closed that was where people would drive 17 

through to go to work or to come to Squires Lumber Company 18 

through where number one is, correct? 19 

A That's correct. 20 

Q And on the Monday, October 16, 2015, when you and several 21 

others in that early morning when it was dark, you were parked 22 

to the right of where it says number one on Exhibit 16, 23 

correct?  24 

A No. 25 
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Q You were parked to the left? 1 

A Yes. 2 

Q Okay.  So before the turn was made, that's where you were 3 

parked?  4 

A Actually I was parked in the side of the -- I wasn't 5 

parked on the road.   6 

Q You parked on the other side?  7 

A I parked like in the side of the -- like facing the gates, 8 

but inside. 9 

Q Now, there's a number that's marked number two on 10 

Employer's Exhibit 16.  Do you see that? 11 

A Yes. 12 

Q And is that the outside where there's a loading dock that 13 

would go into the building? 14 

A Yes. 15 

Q And the --  16 

A On the right side.  17 

Q -- there's a ramp that goes down, correct? 18 

A Uh-huh.   19 

Q Yes?  You have to say yes.  20 

A That's correct.  21 

Q And you testified earlier about there being a portable 22 

toilet that was outside initially and then it was moved inside 23 

for a day.  Where the number two location is, that's 24 

approximately where the portable toilet was outside of the 25 
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building at first, correct?  1 

A Yes. 2 

Q Okay.  And when it was moved inside of the building, it 3 

was moved into the corner of the building just above the number 4 

two on Employer's Exhibit 16, correct?   5 

A No. 6 

Q Okay.  Show me and point out to the judge where, in your 7 

testimony, the portable toilet was moved when it was moved 8 

inside? 9 

A It was --  10 

Q Hold it up so everybody can see it if you can. 11 

A Okay.  So right in the middle.  12 

Q The judge can't see it.   13 

MR. PETERSON:  The most important person.  14 

THE WITNESS:  Right in the middle there is the big door 15 

facing that way and the portable potty was -- as long as they 16 

wouldn't hit it with the forklift coming in with material, 17 

that's where the portable potty was, but it wasn't like close 18 

to the wall.  I mean, not at all. 19 

Q BY MR. ARMSTRONG:  Was it close to either of the walls? 20 

A It was closer to this wall, than to the one where the 21 

number two is. 22 

Q I'm sorry, which wall? Can you point at it again? 23 

A This, I mean, it wasn't close-close, but --  24 

Q Okay.  Your finger is pointing to where the entrance is, 25 
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right?  1 

A Yeah. 2 

Q On the right side.  Okay.  Thank you.  And it's true that 3 

the portable toilet is now in location number three outside of 4 

the building, correct? 5 

A I believe it's in the -- on the left side of number three. 6 

Q Okay, but in the back of the building? 7 

A Yes. 8 

Q Three that is in the back of the building?  9 

A Uh-huh.  10 

Q Yes?  11 

A Yes. 12 

Q And right beyond that number three, there's a chain-link 13 

fence, right?  14 

A Correct. 15 

Q Or grass there and so forth, right?  16 

A Right. 17 

Q Okay. And the portable toilet is right outside the door 18 

where number three is in the back of the building now, right?  19 

A Yes, on the left side of number two. 20 

Q Okay.  So just so we're clear.  Initially it was where the 21 

number two mark is on Exhibit Number 16 and then it was moved 22 

inside for one day and then it was back, moved outside to where 23 

the number two mark is on Exhibit 16 and now it's outside of 24 

the building again in -- where number three is, right?  25 
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A Yes. 1 

Q And it was never moved back into the building other than 2 

that one day, right?  3 

A That's correct. 4 

Q Okay.  5 

JUDGE CRACRAFT:  It would help me if the witness would put 6 

an X on the roof spot where the portable toilet was.  7 

MR. ARMSTRONG:  That would be great and I'll --  8 

JUDGE CRACRAFT:  And then we could all approximate.   9 

MR. ARMSTRONG:  If I can approach and mark the same spot?  10 

JUDGE CRACRAFT:  Certainly.   11 

UNIDENTIFIED SPEAKER:  Do you have a pen?  12 

THE WITNESS:  No, I don't.   13 

MR. ARMSTRONG:  Use mine.   14 

JUDGE CRACRAFT:  And the two copies of this exhibit that 15 

are given to the reporter need to be -- have the same mark on 16 

them and everyone else needs to be shown.   17 

(Counsel confer) 18 

MR. ARMSTRONG:  Okay.  Is everyone clear now?  Everyone 19 

has pictures of where the --  20 

(Counsel confer) 21 

Q BY MR. ARMSTRONG:  Mr. Martinez, when you worked at 22 

Squires Lumber Company did you have a personal cell phone that 23 

you would have with you during the work day?  24 

A Yes.  25 
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Q And would you keep that in your pocket or where would you 1 

keep it?  2 

A In my pocket.  3 

Q In your pocket?  And you'd have that with you throughout 4 

the work day? 5 

A Yes. 6 

Q Did the cell phone that you had in September, October, 7 

November, December, was it the same cell phone?  8 

A Yes. 9 

Q Okay.  Did it have a capability to take pictures?  10 

A Yes, it did. 11 

Q Did you ever take pictures of anything inside of the 12 

Squires Lumber facility?  13 

MR. GAUGER:  Relevance.   14 

JUDGE CRACRAFT:  What is the relevance?  15 

MR. ARMSTRONG:  Well, it shows the lack of substantiation 16 

of some of the items that he's testified about and now I'm 17 

going to cross-examine him on it.  I think it goes to the 18 

weight of the notes that were taken, and there could have been 19 

photographic documentation for some of the allegations and 20 

there's a lack of that.  That goes to the --  21 

JUDGE CRACRAFT:  Didn't you ask for that in your subpoena?  22 

MR. GAUGER:  He did.  And he released Mr. Martinez from 23 

the subpoena.  24 

JUDGE CRACRAFT:  I'll let you ask this question.   25 
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MR. ARMSTRONG:  Okay.   1 

Q BY MR. ARMSTRONG:  So I think the question is did you ever 2 

take any photographs of anything inside of the Squires Lumber 3 

Company warehouse when you worked there?  4 

A Yes.  5 

Q Okay.  You testified that the -- I think on a number of 6 

occasions, the portable toilet was disgusting I think was maybe 7 

a word that you -- if you didn't use it, that's what you were 8 

saying, right?  9 

A Uh-huh. 10 

Q Yes?  11 

A Yes.  12 

Q And you said something about the level of the water or the 13 

disinfectant in the toilet was really low at one point?  Yes?  14 

A Yes. 15 

Q Did you ever take a picture of that? 16 

A I believe so. 17 

Q Do you have that picture?  18 

MR. PETERSON:  Objection.  Relevance.  19 

MR. GAUGER:  Yeah, I mean --  20 

MR. ARMSTRONG:  This is a witness who has testified that 21 

he complained on multiple occasions.  There's been lots of 22 

testimony, probably more than you've ever heard about a Porta 23 

Potty and I think that it goes to the weight of the seriousness 24 

of the claim that the General Counsel and the Union are making 25 
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this toilet issue into a large issue in the case and I think we 1 

have a right to cross-examine the witness on if he thought it 2 

was that bad, did he -- other than saying anything to it, did 3 

he document it and take a picture and say, look this is a 4 

problem.  Do we have anything to substantiate what the witness 5 

is saying?  6 

MR. GAUGER:  Your Honor --  7 

JUDGE CRACRAFT:  Do you really want to build their case 8 

for them?  9 

MR. ARMSTRONG:  I don't think it exists.   10 

MR. GAUGER:  Okay this is -- let me give you the Union's 11 

reasoning.  I don't know the General Counsel's reasoning, but 12 

I'll give you the Union's reasoning.  The reasoning was this, 13 

we don't think the Employer will perjure itself and say that 14 

the toilet was pristine and never inside.  If the employer so 15 

perjures itself, we may consider, on rebuttal, producing 16 

photographs.  But we think it was unnecessarily burden the 17 

record and we think that the testimony on our side is 18 

absolutely consistent it was ridiculous and the employer was 19 

playing games.  20 

JUDGE CRACRAFT:  And the General Counsel doesn't rely on 21 

any photographic evidence? 22 

MR. PETERSON:  No, no, no.  It's -- the placement of the 23 

toilet inside and the background of -- which is probably self-24 

evident that a portable toilet is foul, but --  25 
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JUDGE CRACRAFT:  The only issue I have before me is that 1 

after there was a complaint about the toilet it was moved 2 

inside and then outside.  That's the only thing I have.  3 

Substantiating the dirtiness or lack of liquid in it, is 4 

frankly something I don't want to look at.  5 

MR. ARMSTRONG:  Okay.  That's fine, Your Honor.  I'd like 6 

to approach the witness with a copy of a photograph that's been 7 

marked as Employer's Exhibit 17.   8 

Q BY MR. ARMSTRONG:  And Mr. Martinez, would you agree with 9 

me that this photograph accurately represents the ramp down 10 

loading dock where the portable toilet initially was located as 11 

reflected in number two marking on Employer's Exhibit 16?  12 

A Yes. 13 

Q Okay.  That's where it was outside originally, right?  14 

A Right.  15 

JUDGE CRACRAFT:  I don't see it in this picture, so I'm 16 

unsure.  This must be where -- the area where it was before it 17 

was moved inside, but it's no longer there.  18 

MR. ARMSTRONG:  Correct. It's now in area number three on 19 

the prior exhibit, on Exhibit 16, Employer's 16, but this 20 

reflects the loading dock shows where point number two is from 21 

Exhibit 16.  22 

JUDGE CRACRAFT:  Thank you.  23 

MR. ARMSTRONG:  Does that clarify?  24 

JUDGE CRACRAFT:  Not really.  25 
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MR. ARMSTRONG:  Not really?  Okay.  1 

JUDGE CRACRAFT:  No.  2 

Q BY MR. ARMSTRONG:  So let me ask the witness then to point 3 

out to the judge and to the counsel where on Exhibit 17 was the 4 

portable toilet before it was moved inside?  5 

A At the end of the ramp. 6 

Q Okay.  So the record will reflect the witness is pointing 7 

his finger at the lower kind of right portion of Exhibit 17.  8 

MR. GAUGER:  The ramp next to the building where the ramp 9 

goes into the building?  Is that where --  10 

THE WITNESS:  Yes, right there.  Basically the portable 11 

toilet was against the building.  12 

Q BY MR. ARMSTRONG:  Down the ramp, right?  13 

A Down the ramp.  14 

JUDGE CRACRAFT:  Was it blocking the garage gate thing 15 

there that opens up?  16 

THE WITNESS:  Yeah, it was.  17 

JUDGE CRACRAFT:  It was blocking?  Okay.  18 

Q BY MR. ARMSTRONG:  But that gate wasn't used, right? 19 

A No, not when I was there.  20 

Q Right.  Okay.  Now I think the photograph that everyone 21 

has been waiting for is Exhibit 18.  And I'll ask you Mr. 22 

Martinez to confirm that this is what the portable toilet 23 

actually looked like when you worked there?   24 

A Yes, it is. 25 
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Q And the location -- can you tell from this photograph that 1 

this location is location number three on the prior Exhibit 16?  2 

A I don't have the other exhibit.   3 

Q I'll show it to you.   4 

A Yes, it is. 5 

Q Okay.  And since we probably haven't seen enough pictures 6 

of the portable toilet, I've got one more that I've marked as 7 

Exhibit 19.  And you see there's a sink -- portable sink next 8 

to the portable toilet?  9 

A Yes. 10 

Q And is that -- was that always where the portable toilet 11 

was in whatever location it was? 12 

A Yeah, next to it. 13 

Q Okay.  One more photograph, Employer's Exhibit 20.  It's a 14 

picture of the front of the portable sink that stands next to 15 

the portable toilet, right?  16 

A Right.  And it's my understanding that this portable sink 17 

has a foot pedal that you pump and water comes out and you can 18 

wash your hands using soap at this portable sink, correct?  19 

A Correct. 20 

Q And are there paper towels at this portable sink as well?  21 

A Not all the time. 22 

Q But that's a paper towel holder?  23 

A Yeah, that's a paper towel holder. 24 

Q Okay.   25 
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JUDGE CRACRAFT:  And this is the sink that has only cold 1 

water?  2 

THE WITNESS:  Yes.  3 

JUDGE CRACRAFT:  Thank you.  4 

MR. ARMSTRONG:  So, Your Honor, I'd like to move at this 5 

time the admission -- do you want me to do it one by one or can 6 

I do it --  7 

JUDGE CRACRAFT:  I think in this case we can do the group.  8 

MR. ARMSTRONG:  All right.  I'd like to do Employer's 9 

Exhibit 17 through 21 for 20, I believe. 10 

JUDGE CRACRAFT:  And I think 16 as well.  11 

MR. ARMSTRONG:  And 16 as well, correct.  12 

JUDGE CRACRAFT:  It's a little different, but any 13 

objection?  14 

MR. PETERSON:  No objection, Your Honor.  15 

MR. GAUGER:  No objection to the suite of toilet exhibits.   16 

JUDGE CRACRAFT:  And also to the overhead --  17 

MR. GAUGER:  The overheard view of the travels of the 18 

toilet, yes.   19 

JUDGE CRACRAFT:  Respondent's Exhibit 16 through 20 are 20 

admitted.  21 

(Respondent Exhibit Number 16 through 20 Received into 22 

Evidence) 23 

MR. ARMSTRONG:  Okay, I have another photograph.  This is 24 

the show and tell part of the cross-examination where you get 25 
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to look at pictures.   1 

MR. GAUGER:  Is this 21, counsel?  2 

MR. ARMSTRONG:  This is Employer's Exhibit 21.  3 

MR. GAUGER:  Thank you.   4 

Q BY MR. ARMSTRONG:  Mr. Martinez, does this accurately show 5 

the large entrance to the warehouse that the forklift vehicle 6 

could go in and out of? 7 

A Yes. 8 

Q And so again referring you back to Employer's Exhibit 16, 9 

do you have that with the aerial photograph?  10 

A No, I don't have it.  11 

Q All right.  I'm going to provide you with another one.  12 

Here you go.   13 

A Thank you.  14 

Q Again just to orient the Judge and other counsel, would 15 

Exhibit 21, which represents the entrance to the warehouse, 16 

that would be located on the right side of the building, 17 

correct?  18 

A Yes, correct.  19 

Q Mr. Martinez, I've placed in front of you a copy of 20 

another photograph, Employer's Exhibit 22.  Now, this is the 21 

view from inside the warehouse looking out the entrance that's 22 

reflected on Exhibit 21 the prior exhibit, correct?  23 

A Correct. 24 

Q And the two tables that are pictured in the foreground on 25 
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Exhibit 22 those are the employee break tables? 1 

A Yes. 2 

Q All right.  And I need to go back to the Porta Potty for a 3 

minute, but when the Porta Potty was inside for that one day, 4 

was the big -- was the same roll up gate open on this entrance 5 

to the building? 6 

A Yes.  7 

Q And how far was the Porta Potty, and can you -- maybe 8 

we'll put an X on it like we did on the other one.  I'll give 9 

you my pen and if you could put an X where you believe the 10 

Porta Potty was for that one day when it was moved inside.   11 

MR. GAUGER:  May we approach and borrow the X?  12 

JUDGE CRACRAFT:  Yes, certainly.   13 

Q BY MR. ARMSTRONG:  I think the X on the photograph is over 14 

by those -- is that a stack of lumber?  15 

A Correct, but --  16 

Q And is that approximately where the Porta Potty --  17 

MR. GAUGER:  I believe the witness was not done answering 18 

the question.  I believe he said correct, but.  19 

JUDGE CRACRAFT:  Oh, I'm sorry.  Were you going to explain 20 

further?  21 

THE WITNESS:  Yes.  22 

JUDGE CRACRAFT:  Okay.  Please do.  23 

THE WITNESS:  When they moved the toilet in, this unit -- 24 

this units of plywood that you could see here.  25 
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JUDGE CRACRAFT:  The one that says five/eighths inch?  1 

THE WITNESS:  Yeah, like, those in the tall row, they 2 

remove them.  They were not there.  3 

Q BY MR. ARMSTRONG:  They weren't there  at the time?  4 

A At the time, yes, so the put the toilet right there.  5 

Q I see.  So where that X is, if you just went straight 6 

down, that would be where the toilet would be if you drew a 7 

line straight down? 8 

A Maybe like four feet -- maybe like where like the older 9 

stack in the back was. 10 

Q The father back stack?  11 

A Yeah. 12 

Q Okay.  Thank you.  Another photograph that I've marked as 13 

Employer's Exhibit 23.  And would you agree with me that this 14 

is an accurate representation of what the inside of the Squires 15 

Lumber warehouse looks like facing from -- if you're back were 16 

toward the big entrance that we've seen before? 17 

A Let me -- I'm not sure about the question that you're 18 

asking. 19 

Q Let me ask it again.  This is the inside of exhibit 20 

Squires Lumber warehouse, right?  21 

A Yes.  Yes, it is.  22 

Q And this -- the back wall that you see in this photograph 23 

that's been marked as Exhibit 23, that's the opposite end of 24 

where we looked at at the prior photograph, 22, correct? 25 
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A Correct. 1 

Q Okay.  I'm going to show you a photograph that I've marked 2 

as Exhibit 24.  Mr. Martinez, this would be an accurate 3 

representation of what the inside of the warehouse looks from 4 

the other end looking back toward the open entrance, right?  5 

Let me ask it again.   6 

This is a picture of the inside of the Squires Lumber 7 

warehouse, correct? 8 

A Yes, it is. 9 

Q And the little structure that you see on the right-hand 10 

side, that's what you've been calling the office, right?  11 

A That's right. 12 

Q And you can see the break tables there with the red table 13 

cloths?  14 

A Correct.  15 

Q And if you go right to the right of the office, although 16 

it's not pictured in this picture, that would be the way out, 17 

that would be the door, the big door that we've seen? 18 

A Yes. 19 

Q Okay.  I'm going to show you Exhibit 25.  If you look at 20 

the photograph that's been marked as Employer's Exhibit 25, 21 

this again shows an accurate photograph of the inside of the 22 

Squires Lumber Company warehouse looking from the back end of 23 

the inside toward the side where the main entrance is, right?  24 

A Correct. 25 
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Q And you can see the office there?  1 

A Uh-huh, yes.  2 

Q Yes.  3 

A Yes.   4 

Q And the break tables?  5 

A Correct. 6 

Q And you see the forklift and that happens during that 7 

happens during the work day there's a forklift that goes 8 

around? 9 

A That's correct. 10 

Q And so if you were standing at one end of the warehouse as 11 

far as you could be away from the break tables, how long would 12 

it take you to walk from that location to the break table?  13 

Thirty seconds?  Less?  14 

MR. GAUGER:  Let him answer.  15 

THE WITNESS:  Maybe more.  16 

Q BY MR. ARMSTRONG:  Well, give me your best estimate.  If 17 

you were working at the far end of the building --  18 

MR. GAUGER:  Objection.   19 

MR. ARMSTRONG:  Your Honor, I think it's appropriate 20 

cross-examination.   21 

MR. GAUGER:  Your Honor, objection.  He asked for the best 22 

estimate, the witness began answering and he interrupted the 23 

answer.  24 

JUDGE CRACRAFT:  Let's let Mr. Martinez reflect on his 25 
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experience.  1 

THE WITNESS:  I think it would depend how fast are you 2 

walking.  3 

Q BY MR. ARMSTRONG:  Are you unable to estimate in general 4 

terms how many seconds it would take you to go from the back of 5 

the building to the break table on your typical stride?  6 

JUDGE CRACRAFT:  So you want how long it would take him, 7 

not just --  8 

MR. ARMSTRONG:  Yes.  9 

JUDGE CRACRAFT:  -- in general how long it would take a 10 

person?  11 

MR. ARMSTRONG:  Right, because I'm just asking about his 12 

knowledge.   13 

THE WITNESS:  Maybe 30, 40 seconds to go there.  14 

Q BY MR. ARMSTRONG:  Okay.  So to get back to your earlier 15 

testimony, if you were at the farthest end of the warehouse and 16 

it was break time and you were not able to take your hardhat 17 

off until you got to the break table, it might -- you might 18 

have to keep your hardhat on for 30 or 40 seconds?  And then 19 

you are able to take it off at the break table, right?  20 

A Do you mind rephrasing your question?  21 

Q I'll try.  When you worked and you were on the clock and 22 

it wasn't break time, you had to wear a hardhat, right? 23 

A Yes. 24 

Q And the rule was, you testified, initially you were 25 
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allowed to take your hardhat off when break times started and 1 

you could leave it where you were working, right? 2 

A Correct. 3 

Q And then you testified that that was changed and you were 4 

now required to wear your hardhat until you actually reached 5 

the break table to start your break.  Wasn't that your 6 

testimony? 7 

A No.  8 

Q I thought you said that you weren't allowed to take your 9 

hardhat off until you were either in your vehicle or at the 10 

break table or somewhere else? 11 

A Correct, but I would have to be there in order for me to 12 

not have the hardhat.  So I wasn't -- I wasn't free to walk 13 

around without my hardhat. 14 

Q I understand, right.  But what I'm saying is if it was 15 

break time and you were at one end of the warehouse and your 16 

goal was to go to the break table to take your break, you would 17 

have to keep your hardhat on another 30 or 40 seconds once this 18 

rule got changed, right? 19 

A If I'm going to the break table, yes.  20 

Q Okay.  I'll show you a photograph that I've marked as 21 

Employer's Exhibit 27.  There is another accurate depiction of 22 

what it looks like in the Squires Lumber Company warehouse, 23 

correct.   24 

A    Correct.   25 
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Q    And in this particular photograph, on the right-hand side, 1 

that's the door to the office where John Gilfillan works, 2 

correct?   3 

A    Correct.   4 

Q    Okay.  And that's, in fact, the door that you testified 5 

began to be locked after September 2nd, 2015, correct?   6 

A    Correct.   7 

Q    Okay.  Before September 2nd, 2015, that door was opened 8 

and employees could turn the knob and walk in, correct?   9 

A    Closed but unlocked.   10 

Q    Closed but unlocked.  And then after September 2nd it was 11 

locked and someone would have to knock on the door, correct?   12 

A    Correct.   13 

Q    All right.  I'm going to show you a photograph that's been 14 

marked as Employer's Exhibit 28.  Is this a photograph that 15 

accurately depicts the employee break area inside the Squires 16 

company -- Lumber Company warehouse.   17 

A    Yes.   18 

Q    And there's a -- a green item in the middle of the 19 

picture.  Can you tell us what that is?   20 

A    This one?   21 

Q    That one.   22 

MR. ARMSTRONG:  The record will reflect the witness is 23 

pointing to the -- the green item in the middle of the picture.   24 

JUDGE CRACRAFT:  It looks like something that's hanging 25 
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from the wall as opposed to the green bin that is under the 1 

picnic table.   2 

THE WITNESS:  It's eye wash station.   3 

Q    BY MR. ARMSTRONG:  Okay.  And what's -- do you know what 4 

that's used for?   5 

A    Yes.  To wash your eyes if you get debris or anything on 6 

your eyes.   7 

Q    Have you ever had to use that?   8 

A    Not myself.   9 

Q    Okay.  I'm going to show you a copy of what I've marked as 10 

Exhibit 29.  Does this photograph that's been marked as 11 

Exhibit 29 accurately depict what is just to the right of the 12 

eye wash station, which is the door that in this photograph is 13 

opened into the office area where John Gilfillan works?   14 

MR. PETERSON:  Objection; vague as to time.   15 

Q    BY MR. ARMSTRONG:  During the time that -- well, now.  Is 16 

this what it looks like now?   17 

A    Correct.   18 

Q    Is this what it looked like in that September of 2015?   19 

MR. PETERSON:  Objection; vague.  Are you talking about the 20 

actual notices that are posted --  21 

MR. ARMSTRONG:  No.  I'm going to --  22 

MR. PETERSON:  -- and all the signs?   23 

MR. ARMSTRONG:  -- get to those notices.  I'm just talking 24 

about the door at this point.   25 
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MR. PETERSON:  Oh, okay.   1 

THE WITNESS:  The door?   2 

MR. ARMSTRONG:  Yeah.   3 

THE WITNESS:  Yes.   4 

Q    BY MR. ARMSTRONG:  Okay.  So that -- that door is the door 5 

that you testified to earlier that -- that was locked after 6 

September 2nd, 2015?   7 

A    Yes.   8 

Q    Okay.  And then right in the middle of the photograph 9 

that's marked as Exhibit 29, do you see the no smoking sign?   10 

A    Correct.   11 

Q    And right below that, you see a device.  Was that time 12 

clock machine that we've heard some testimony about?   13 

A    That's correct.   14 

Q    Okay.  I'll show you a copy of a document -- or a 15 

photograph that I've marked as Employer's Exhibit 30.  Does 16 

this accurately show what the electronic time clock looks like?   17 

A    Correct.   18 

Q    And, just to be clear, this electronic time clock was 19 

installed prior to September 2nd, 2015, correct?   20 

A    September 2nd?   21 

Q    Yes.   22 

A    Yes, I believe so.   23 

Q    Okay.  So you're clear about that, right?   24 

A    That's what I -- that's what I remember.   25 
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Q    Okay.   1 

MR. PETERSON:  Counsel, sorry to interrupt, but is there a 2 

26 that you offered -- or identified yet?   3 

MR. ARMSTRONG:  Not yet.   4 

MR. PETERSON:  Okay.   5 

MR. ARMSTRONG:  But now I will.   6 

MR. PETERSON:  Thank you.   7 

Q    BY MR. ARMSTRONG:  I've marked as exhibit -- Employer's 8 

Exhibit 26 another photograph.  Mr. Martinez, this accurately 9 

reflects what the employee -- employee break tables look like 10 

inside the Squires Lumber Company warehouse, correct?   11 

A    Correct.   12 

Q    All right.  I'm going to show you a copy of what I've 13 

marked as Exhibit 31.  Before I ask you any questions about 14 

Exhibit 31, if I could have you go back to Exhibit 28, 15 

Employer's Exhibit 28, which is this one.  Do you have that in 16 

front of you?   17 

A    Yes.   18 

Q    So, again, Exhibit 28 reflects the employees' break tables 19 

to the left.  And to the right, that's the wall outside of the 20 

office that John Gilfillan works in, right?   21 

A    Correct.   22 

Q    And that's a wall where the Company at times posts various 23 

notices to the employees, correct?   24 

A    On this wall and next to the -- to the door too.   25 
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Q    Right.  And this is one of walls where those notices are 1 

posted, right?   2 

A    Yes.   3 

Q    Okay.  And do you see on the right side of the Exhibit 28 4 

there are two notices that are posted, one of them -- the 5 

middle one on the right-hand side, can you read the words, 6 

"Employee Rights?"  Do you see that?   7 

A    Yes.   8 

Q    And then below that there's another -- probably not close 9 

enough for you to read, but another separate notice posted 10 

below that?   11 

A    That's correct.   12 

Q    And do you remember those being posted just after the new 13 

year on January 5th of 2016?   14 

A    Yes.   15 

Q    I'm going to show you a copy -- I guess I've already shown 16 

you a copy of Exhibit 31.  So if I can now direct your 17 

attention to that.  So does Exhibit 31 reflect a close-up of 18 

the two notices I pointed out on Exhibit 28?   19 

A    That's correct.   20 

Q    Okay.  And those two notices were posted, you testified, 21 

on January 5th, 2015.  And they're still posted today, correct?   22 

A    They were when I was there.   23 

Q    And they've been posted every day?  No one's taken them 24 

down, correct?   25 
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A    I haven't been there for a couple of days.   1 

Q    But as of -- the last day you worked was when?  Friday?   2 

A    Yes.   3 

Q    And as of last Friday, these were still up, posted, 4 

correct?   5 

A    Yes.  Correct.   6 

Q    And, to your knowledge, they've never been defaced, 7 

correct?  No one's ever written on them?   8 

A    I -- I haven't seen anybody doing that.   9 

Q    Okay.  And would you agree with me that in terms of 10 

placement, the two notices that are reflected in Exhibit 31 are 11 

immediately to the right of the time clock?   12 

A    Correct.   13 

Q    And each employee has to go to that time clock at least 14 

four times every day, right?   15 

A    Right.   16 

Q    You've got to go in the morning when you start work, 17 

right?   18 

A    Right.   19 

Q    When you punch out for lunch, you have to go there again, 20 

right?   21 

A    Correct.   22 

Q    When you punch back in from lunch, you go there, right?   23 

A    Correct.   24 

Q    And at the end of the day, you punch out, right?   25 
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A    Right.   1 

Q    And, again, right to the right of that are these two 2 

notices, right?   3 

A    That's correct.   4 

Q    I'm going to show you a copy of what I've marked as 5 

Exhibit 32.  Would you agree with me that on the right side of 6 

the Exhibit 32 this is an accurate depiction of what the inside 7 

of the door looks like that you testified to was locked 8 

beginning after September 2nd, 2015?   9 

A    Yes.   10 

Q    And to the left of -- of the picture, is that the interior 11 

office of John Gilfillan?   12 

A    Correct.   13 

Q    Okay.  And so there's also a door on John Gilfillan's 14 

office as well, right?   15 

A    That's correct.   16 

Q    Okay.  And you mentioned that there was a -- a sink and a 17 

toilet somewhere.  Was that -- if you see right in the middle 18 

of the picture, there's a little, small refrigerator.  Do you 19 

see that?   20 

A    Yes, I do.   21 

Q    So right to the left of that was where the little bathroom 22 

was?   23 

A    It's behind the refrigerator.   24 

Q    Okay.  And so when you talked about watching hands inside, 25 



 

ΛVTranz 
www.avtranz.com · (800) 257-0885 

572 

that's -- that's where you're referring to?   1 

A    Yes.   2 

Q    Okay.   3 

JUDGE CRACRAFT:  Would it be fair to call this area the 4 

outer office?   5 

MR. ARMSTRONG:  It would be --  6 

JUDGE CRACRAFT:  Thank you.   7 

MR. ARMSTRONG:  -- from our standpoint.   8 

Q    BY MR. ARMSTRONG:  I'm going to skip 33 for a minute and 9 

show you a photograph I've marked as Employer's Exhibit 34.  10 

And would you agree to (sic) me that this is the same area as 11 

Exhibit 32, only moved over to the right a little bit?   12 

A    Correct.   13 

Q    Okay.  And on the right side of Exhibit 34, you'll see a  14 

-- a window, right?   15 

A    Correct.   16 

Q    And that window looks out into the warehouse that we've 17 

seen a bunch of pictures about, right?   18 

A    That's correct.   19 

Q    Okay.  And so if you look out in -- from inside, like from 20 

this -- where this picture is indicating, you could see the 21 

work that's going on in the warehouse, right?   22 

A    It depends where are you.   23 

Q    Right.  Right.   24 

A    But you can -- you can't see it all from that point.   25 
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Q    Okay.  But you can see a lot of it, right?   1 

A    Yeah.   2 

Q    Okay.   3 

JUDGE CRACRAFT:  And is the window looking out into the 4 

warehouse tinted?  Can you tell?   5 

THE WITNESS:  Yes, they are tinted.   6 

Q    BY MR. ARMSTRONG:  You can see out into the warehouse, but 7 

you can't see in; is that correct?   8 

A    I don't know.   9 

Q    You -- okay.  Would you --  10 

MR. GAUGER:  He's not allowed in there.   11 

MR. ARMSTRONG:  Your Honor, we don't need these --  12 

JUDGE CRACRAFT:  That was uncalled for.  I --  13 

MR. GAUGER:  I'm sorry.  And I --  14 

MR. ARMSTRONG:  That was --  15 

JUDGE CRACRAFT:  I know we've had a long day.  Thank you.   16 

MR. ARMSTRONG:  That was very uncalled for.   17 

MR. GAUGER:  Well, that was minorly uncalled for, actually.   18 

Q    BY MR. ARMSTRONG:  When -- when you were in the warehouse, 19 

can you look into this outer office, as the Judge was denoted 20 

it, from the warehouse through these windows?  Can you see in?   21 

A    Inside the -- the -- are you asking me if I can see 22 

through the windows.   23 

Q    From inside the warehouse, can you see into the office?   24 

A    Sometimes.  It depends on the lighting --  25 
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Q    Okay.  Sometimes -- 1 

A    -- and it depends if they have the light inside the 2 

office -- I mean you can see some.  Not all of it.  You can see 3 

like if they were not tinted for the way we used to see when 4 

they were not tinted.   5 

Q    Okay.  And if you're inside the office, you can see into 6 

the warehouse though, right?  Or you don't know?   7 

A    I don't know.   8 

Q    Okay.  Fair enough.  All right.  Now I'm going to show you 9 

a copy of a photograph I've marked as Exhibit 33.  And, again, 10 

if you compare Exhibit 33 to 34, 33 is just a -- a screen shot 11 

a little more to the right of where you are on 34, correct?   12 

A    Correct.   13 

Q    And so that shows the entire window between the outer 14 

office and the warehouse area, correct?   15 

A    That's correct.   16 

Q    Okay.  And I notice there are a couple of chairs there and 17 

then there's a -- kind of a -- a shelf or a desk area that goes 18 

around to the right, right?   19 

A    Correct.   20 

Q    And there are papers and stuff on that, correct?   21 

A    Correct.   22 

Q    All right.   23 

MR. ARMSTRONG:  So, Your Honor, I'd like to -- again, I'm 24 

happy to take them as a group or I could take them one by one.  25 
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It might be easier if I made it as a group.  But then if 1 

counsel for the Union or General Counsel has an objection, we 2 

can take it one by one.   3 

JUDGE CRACRAFT:  Well, let me just ask something sort in 4 

the nature of voir dire.  On Respondent's Exhibit 31, there's 5 

an NLRB employee rights notice and then there's a specific 6 

notice to employees.   7 

MR. ARMSTRONG:  Both of those are -- we have them as 8 

separate exhibits as well.   9 

JUDGE CRACRAFT:  Certainly.  But my question is are they 10 

related to this case or to some different litigation?   11 

MR. ARMSTRONG:  That's a good question.  They're related to 12 

this case.   13 

JUDGE CRACRAFT:  Thank you.  That's what I thought after 14 

reading the notice.  Okay.   15 

MR. PETERSON:  I --  16 

JUDGE CRACRAFT:  And --  17 

MR. PETERSON:  Yeah.  I have just one question and maybe 18 

counsel can clear it up.  28 and 31, the placement of the 19 

notices is -- appears to be different.  In 28, the bottom 20 

notice is overlapping -- it looks to be overlapping the top 21 

notice and on 31 they're separate.   22 

THE WITNESS:  Uh-huh.   23 

JUDGE CRACRAFT:  It looks as if 31 shows the staple marks 24 

removed in the bottom --  25 
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MR. PETERSON:  Yeah.   1 

JUDGE CRACRAFT:  -- of the top notice.  So it must have 2 

been moved --  3 

MR. ARMSTRONG:  It must have been moved.   4 

JUDGE CRACRAFT:  -- down at one point.   5 

MR. PETERSON:  Okay.  No objections.   6 

MR. GAUGER:  None here.   7 

MR. ARMSTRONG:  Okay.  So that would be 21 through 34.   8 

JUDGE CRACRAFT:  Respondent's Exhibits 21 through 34 are 9 

admitted.   10 

(Respondent Exhibit Number 21 through 34 Received into 11 

Evidence)  12 

Q    BY MR. ARMSTRONG:  Mr. Martinez, I've marked for 13 

identification Employer's Exhibit 35 and I've placed a copy in 14 

front of you.  This is the same exhibit that General Counsel 15 

showed you this morning that he marked as General Counsel 16 

Exhibit 25.  Have you ever seen this exhibit with the words, 17 

"Employee refused to sign," on it?   18 

A    No.   19 

Q    Okay.  Is that -- that's not your writing, is it?   20 

A    No, it's not.   21 

Q    And you've seen a number of signatures of Mr. Gilfillan, 22 

haven't you?   23 

A    I think I seen it.   24 

Q    Can you tell whether or not that's his signature in the 25 
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lower left-hand corner of Respondent's Exhibit 35?   1 

A    I can't tell.   2 

Q    You're not sure?   3 

A    No.   4 

Q    Okay.  But we're clear that you -- you elected not to sign 5 

Exhibit 35, right?   6 

A    Yes.   7 

Q    That was your choice.  I think you testified earlier this 8 

morning in connection with receive this -- strike that.   9 

I believe you testified this morning in connection -- in 10 

connection with receiving another warning for failure to work 11 

mandatory overtime, that you told Kelly Bankston and John 12 

Gilfillan that you didn't know that working overtime was 13 

mandatory?  That's your testimony, correct.   14 

A    That's correct.   15 

Q    And your testimony is that you never saw any document 16 

given to you by Squires Lumber Company that said working 17 

overtime was mandatory?  Is that your testimony?   18 

A    Yeah.   19 

Q    Okay.   20 

A    That's correct.   21 

Q    So you never signed anything where you agreed to work 22 

overtime if requested by the Company; is that --  23 

MR. GAUGER:  Objection; relevance.   24 

MR. ARMSTRONG:  It's directly relevant.   25 
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MR. PETERSON:  Confusing and misstates the --  1 

MR. GAUGER:  It's irrelevant --  2 

MR. PETERSON:  -- testimony.   3 

MR. GAUGER:  -- the way it's stated.   4 

JUDGE CRACRAFT:  To the extent the employee signed a 5 

document stating that he received the handbook, if -- if that's 6 

what you want to establish --  7 

MR. ARMSTRONG:  This doesn't relate to the handbook.   8 

JUDGE CRACRAFT:  What is the relevance then of --  9 

MR. ARMSTRONG:  I have other documents, Your Honor, that 10 

I'm going to introduce.   11 

JUDGE CRACRAFT:  I'll allow this line of questioning.  12 

Overruled.  Do you remember signing a document that said you 13 

agreed to work overtime?   14 

THE WITNESS:  I don't remember.   15 

Q    BY MR. ARMSTRONG:  Did you ever sign a document in which 16 

you acknowledged that overtime is required -- let me strike 17 

that and start again.  Did you ever sign a document given to 18 

you by Squires Lumber Company in which you acknowledged that 19 

overtime was a required duty?  Yes --  20 

MR. GAUGER:  Object --  21 

Q    BY MR. ARMSTRONG:  -- or no?   22 

MR. GAUGER:  I'm sorry.  I stepped -- you weren't done 23 

answering (sic) the question.  I missed the last word.  What 24 

was the last word?   25 
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MR. ARMSTRONG:  Duty.   1 

MR. GAUGER:  Okay.  It's irrelevant.  There's no dispute 2 

that if somebody is asked to work overtime, they should work 3 

overtime.  That's not in dispute.  He's probably been told that 4 

in all the jobs he's ever had.   5 

JUDGE CRACRAFT:  Well, I'll allow --  6 

MR. GAUGER:  Their question is --  7 

JUDGE CRACRAFT:  -- the Company --  8 

MR. GAUGER:  -- whether it was clear.   9 

JUDGE CRACRAFT:  I'll allow the Company to explore this.   10 

MR. ARMSTRONG:  Well, if that's true, I don't know why the 11 

witness spent a lot of time testifying that he never signed 12 

anything and nobody ever told him and he scoured the employee 13 

handbook.   14 

JUDGE CRACRAFT:  Well, I think -- I think we're arguing 15 

over words and mandatory is the operative word here.   16 

MR. ARMSTRONG:  Okay.   17 

MR. GAUGER:  And it --  18 

JUDGE CRACRAFT:  But I'll allow you to explore this.   19 

MR. ARMSTRONG:  Okay.   20 

Q    BY MR. ARMSTRONG:  So I'm -- I'm going to focus on the 21 

word required and I'm going to ask Mr. Martinez whether you 22 

recall ever signing an acknowledgment with Squires Lumber 23 

Company in which you acknowledged that overtime is a required 24 

duty?   25 
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MR. GAUGER:  Objection; asked and answered.  He doesn't 1 

remember.   2 

MR. ARMSTRONG:  I don't think I got an answer to that.   3 

JUDGE CRACRAFT:  I'll -- I'll let the witness ask this -- 4 

answer this exact question.   5 

THE WITNESS:  I don't remember.   6 

JUDGE CRACRAFT:  You don't remember.  Thank you.   7 

MR. ARMSTRONG:  I've marked for identification purposes, 8 

Your Honor, a copy of a document Employer Exhibit 36.   9 

Q    BY MR. ARMSTRONG:  And I'll just direct you to the third 10 

page of this document, Mr. Martinez, or the last page.  Is that 11 

your signature?   12 

A    Yes, it is.   13 

Q    And on the first page of Exhibit 36, is that your 14 

handwriting?   15 

A    Yes.   16 

Q    And in the middle of the first page on Exhibit 36, there's 17 

a -- a question that says -- it's a statement and a question 18 

that says, "Overtime is a required duty.  Are you willing to 19 

work overtime as required?"  And there's a box that's checked.  20 

Did you check the yes box?   21 

A    Yes.   22 

Q    I'm going to show you a document that I've marked for 23 

identification as Employer's Exhibit 37.  Is that your 24 

signature on Employer Exhibit 37?   25 
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A    Yes.   1 

Q    And by signing that document, do you recall having 2 

received a copy of the Squires Lumber Company employee 3 

handbook?   4 

A    Correct.   5 

Q    I'm going to show you a copy of what I've marked as 6 

Employer's Exhibit 28.  Is that your signature on Exhibit 28?   7 

A    It is.   8 

Q    And does that remind you or refresh your recollection that 9 

you received a -- a new company employee handbook in January of 10 

2016?   11 

A    Yes, I did.   12 

Q    Okay.  And did you take the time to read it?   13 

A    No, I didn't.   14 

Q    By the way, did you take the time to read the original 15 

handbook that you received when you became an employee in July 16 

of 2015?   17 

A    I went through it.  I didn't read it on its entirely, but 18 

I went through a couple of things.   19 

Q    You kind of skimmed it?   20 

A    Yeah.   21 

Q    But the new handbook, you didn't bother to read, right?   22 

A    I went through it, but not -- not all of it.  I didn't 23 

read all of it.   24 

JUDGE CRACRAFT:  And as far as the General Counsel's 25 
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allegations in paragraph seven, is it your understanding that 1 

those four clauses are -- portions were not changed in the 2 

January employee handbook?   3 

MR. PETERSON:  The General Counsel has very little 4 

knowledge of the new -- the January employee handbook and 5 

hasn't reviewed it.  And all -- all of the allegations in the 6 

complaint are from the earlier version of the handbook.   7 

JUDGE CRACRAFT:  Thank you.   8 

MR. ARMSTRONG:  For the record, General Counsel has had a 9 

copy of the new handbook since Monday morning, when it was 10 

produced pursuant to the subpoena.   11 

JUDGE CRACRAFT:  Certainly.   12 

MR. PETERSON:  So if this is being offered, I will object 13 

to relevance grounds.   14 

JUDGE CRACRAFT:  The acknowledgment of receipt of the   15 

new --  16 

MR. PETERSON:  Anything pertaining to a new handbook.   17 

MR. ARMSTRONG:  It goes to one of our affirmative defenses.   18 

JUDGE CRACRAFT:  I think we better get to the bottom of it.  19 

If -- if the rules were rescinded in January, that would affect 20 

your pleadings I think.   21 

MR. PETERSON:  Well --  22 

MR. ARMSTRONG:  It would affect the remedy too.   23 

MR. PETERSON:  If -- if Respondent --   24 

JUDGE CRACRAFT:  It might.   25 
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MR. PETERSON:  -- has completely complied with the 1 

requirements of Hazmat, then, yes.  But we have yet to see 2 

evidence of that.   3 

JUDGE CRACRAFT:  Right.  And it -- it might affect a remedy 4 

and in some remedies --  5 

MR. PETERSON:  I see.  I see what you're saying.   6 

JUDGE CRACRAFT:  -- you rewrite the rule or you rescind the 7 

rule.   8 

MR. PETERSON:  Understood.   9 

JUDGE CRACRAFT:  So, as far as the remedy goes, it would be 10 

good to compare them.   11 

I understand you've been very busy and we've been in trial 12 

since Monday morning, but --  13 

MR. ARMSTRONG:  I didn't mean that to be accusatory.  I 14 

just wanted the record to reflect that we did give it to them.   15 

JUDGE CRACRAFT:  Certainly.  Certainly.   16 

MR. GAUGER:  And the Union would not object to the new 17 

handbook being put into evidence or any of these documents.   18 

JUDGE CRACRAFT:  Well, we'll get to --  19 

MR. GAUGER:  Okay.  I understand.   20 

JUDGE CRACRAFT:  -- objections later.   21 

MR. ARMSTRONG:  I've marked as Exhibit Number 39 a document 22 

entitled confidentiality agreement.   23 

Q    BY MR. ARMSTRONG:  Mr. Martinez, could you turn to the 24 

last page of Exhibit 39 and just confirm that that's your 25 
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signature?   1 

A    That's my name.   2 

Q    Did you write that?   3 

A    Yes.   4 

Q    Okay.  And you signed this on July 21, 2015?   5 

MR. GAUGER:  Objection. 6 

JUDGE CRACRAFT:  What he's saying is --  7 

MR. GAUGER:  That assumes facts not --  8 

JUDGE CRACRAFT:  -- he printed his name.   9 

MR. GAUGER:  -- in evidence.   10 

MR. ARMSTRONG:  I understand.   11 

JUDGE CRACRAFT:  There's no signature there.   12 

MR. ARMSTRONG:  I -- I got that.  I understand.  Yeah.   13 

JUDGE CRACRAFT:  Oh, okay.   14 

MR. GAUGER:  Indicating -- indicating there's no agreement.   15 

MR. ARMSTRONG:  Well, that's kind of a --  16 

JUDGE CRACRAFT:  That's superfluous for now.   17 

MR. ARMSTRONG:  Yeah.   18 

JUDGE CRACRAFT:  That's for your brief.   19 

Q    BY MR. ARMSTRONG:  All right.  So the record's clear, you 20 

received this when you started work at Squires Lumber Company, 21 

this being Exhibit 39, and you wrote your name and address at 22 

the end of it, right?   23 

A    Yes, I did.   24 

Q    And you had the opportunity to read it before you signed 25 
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it, right?   1 

A    No.   2 

Q    No.  Somebody said you had to sign it without reading it?   3 

A    They told me what it was about.   4 

Q    Okay.  So did you ever read it?   5 

A    No, to be honest with you.   6 

Q    And that was your decision not to read it, right?   7 

A    Yes.   8 

Q    All right.  I'm going to show you a copy of what I've 9 

marked as exhibit -- Employer's Exhibit 40.  And if you'd go to 10 

the third page on Exhibit 40, is that your handwriting at the 11 

bottom with the name and address?   12 

A    Yes.   13 

Q    So you wrote that on there?   14 

A    Uh-huh.   15 

Q    Right?  Yes?   16 

A    Yes.   17 

Q    And did you read this at any point in time?   18 

A    I don't remember.   19 

Q    Turning to page 2 of Exhibit 40, do you see paragraph six?   20 

A    Yes.   21 

Q    Do you remember reading that at all?   22 

A    I don't remember reading it.   23 

Q    Okay.  And you're talking about paragraph six, right?   24 

A    Yes.   25 
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Q    The one I just asked you about?   1 

A    Yes.   2 

Q    Okay.   3 

MR. ARMSTRONG:  Your Honor, I'd like to move the admission 4 

of Exhibits 37 through 40.   5 

JUDGE CRACRAFT:  I think we'll need to take these one at a 6 

time.   7 

MR. ARMSTRONG:  Okay.   8 

JUDGE CRACRAFT:  Any objection to -- what about 35 and 36?  9 

You're not asking either of those to be admitted?   10 

MR. ARMSTRONG:  I am asking for those to be admitted, yes.   11 

JUDGE CRACRAFT:  On -- on Exhibit 35, it's identical to 12 

something already in evidence and the distinction could not be 13 

authenticated.  So I'll reserve ruling on it.   14 

Any objection to Respondent's Exhibit 36?   15 

MR. PETERSON:  No, Your Honor.   16 

MR. GAUGER:  None here.   17 

JUDGE CRACRAFT:  Respondent I 36 is admitted.   18 

(Respondent Exhibit Number 36 Received into Evidence)  19 

JUDGE CRACRAFT:  37?   20 

MR. PETERSON:  37, I have the relevance objection.  But, 21 

based on our discussion, I will withdraw that objection and no 22 

objection.   23 

MR. GAUGER:  None here.   24 

JUDGE CRACRAFT:  Respondent's 37 is admitted.   25 



 

ΛVTranz 
www.avtranz.com · (800) 257-0885 

587 

(Respondent Exhibit Number 37 Received into Evidence)  1 

JUDGE CRACRAFT:  I think our discussion was with regard to 2 

38, the new employee handbook.   3 

MR. PETERSON:  Yes.   4 

JUDGE CRACRAFT:  Any objection?   5 

MR. PETERSON:  No.   6 

MR. GAUGER:  No objection.   7 

JUDGE CRACRAFT:  Respondent's 38 is admitted.   8 

(Respondent Exhibit Number 38 Received into Evidence)  9 

JUDGE CRACRAFT:  Then 39 and 40 are the old and new 10 

confidentiality agreements.  Any objection to 39, the old one?   11 

MR. PETERSON:  Relevance.   12 

JUDGE CRACRAFT:  And the Charging Party?   13 

MR. GAUGER:  No objection.   14 

JUDGE CRACRAFT:  I'm going to overrule the relevance 15 

argument.  I see some limited relevance --  16 

MR. PETERSON:  Can I --  17 

JUDGE CRACRAFT:  -- to this.   18 

MR. PETERSON:  Do you mind if I have a little voir dire in 19 

that the case, Your Honor?   20 

JUDGE CRACRAFT:  Please proceed.   21 

VOIR DIRE EXAMINATION  22 

Q    BY MR. PETERSON:  With -- Respondent's counsel was asking 23 

you about Exhibit 39 and you said something along the lines of 24 

you didn't read it but they told you what it was?   25 
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A    Yes.   1 

Q    Who -- who is "they?"  2 

A    John Gilfillan.   3 

Q    And where -- where did he tell you about what it was?   4 

A    In the office.   5 

Q    Were you -- was anyone else present?   6 

A    I don't recall if Caleb Alvarez was present.   7 

Q    And do you recall what John Gilfillan told you about this 8 

agreement that you were signing?   9 

A    Yeah.  He just told me that it was a confidentiality 10 

agreement, that I -- because supposedly it was a big deal for 11 

the Company, that I couldn't be telling anybody about the 12 

clients.  That's -- that's what I remember that he told me.   13 

MR. PETERSON:  Okay.  No objection.   14 

MR. GAUGER:  Again, no objection here because I think it's 15 

within the scope of the complaint.   16 

JUDGE CRACRAFT:  Respondent's Exhibit 39 is admitted.   17 

(Respondent Exhibit Number 39 Received into Evidence)  18 

JUDGE CRACRAFT:  Any objection to Respondent's Exhibit 40, 19 

which is the new confidentiality agreement?   20 

MR. PETERSON:  No objection.   21 

MR. GAUGER:  None here.   22 

JUDGE CRACRAFT:  Respondent's Exhibit 40 is admitted.   23 

(Respondent Exhibit Number 40 Received into Evidence)  24 

MR. ARMSTRONG:  I'm going to mark as Employer's 41 an 25 
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acknowledgment of receipt of illness and injury prevention 1 

program.   2 

(Respondent Exhibit Number 41 Marked for Identification)  3 

CROSS-EXAMINATION (CONTINUED)  4 

Q    BY MR. ARMSTRONG:  Mr. Martinez, is that your signature 5 

and writing at the bottom on Exhibit 41?   6 

A    Yes.   7 

Q    And do you recall when you got Exhibit 41, you also got a 8 

booklet that was entitled illness and injury prevention 9 

program?   10 

A    I believe so.   11 

Q    Okay.  And that dealt with accidents and being safe in the 12 

workplace and things like that, correct?   13 

A    Correct.   14 

MR. ARMSTRONG:  I'd like to move the admission of 15 

Exhibit 41.   16 

JUDGE CRACRAFT:  Any --  17 

MR. PETERSON:  No objection.   18 

JUDGE CRACRAFT:  -- objection?   19 

MR. GAUGER:  No objection.   20 

JUDGE CRACRAFT:  Respondent's Exhibit 41 is admitted.   21 

(Respondent Exhibit Number 41 Received into Evidence)  22 

MR. ARMSTRONG:  I've marked for identification purposes, 23 

Your Honor, a copy of Respondent's Exhibit 42.   24 

Q    BY MR. ARMSTRONG:  Let's just start a page 1, 25 
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Mr. Martinez.  Is it your handwriting in the upper right-hand 1 

corner?   2 

A    No, it's not.   3 

Q    Okay.  Whose -- do you know whose handwriting that is?   4 

A    No.   5 

Q    Okay.  And this is a -- a checklist of the various safety 6 

rules that you were given when you started work at Squires 7 

Lumber Company, correct, the first page?   8 

A    I guess.  I don't remember.   9 

Q    Okay.  As you look through the various pages on -- of 10 

Exhibit 42, do you remember receiving any of these?   11 

A    I don't remember receiving it.  That's my signature, but I 12 

don't remember receiving it.   13 

Q    You don't -- you don't deny that you received all of these 14 

pages on Exhibit 42, do you?   15 

A    No, I don't deny it, but I don't remember.   16 

Q    And you agree with me that it's actually your signature on 17 

all the pages, beginning with the third page?   18 

MR. GAUGER:  Asked and answered.  The Union stipulates it's 19 

his signature.   20 

JUDGE CRACRAFT:  If you want to look at of them to make 21 

sure they're all your signature, please go ahead.   22 

THE WITNESS:  I believe it's my signature.   23 

JUDGE CRACRAFT:  Thank you.   24 

MR. ARMSTRONG:  Thank you.  The Employer would like to move 25 
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the admission into evidence of Employer's Exhibit 42.   1 

MR. PETERSON:  What's the relevance of Exhibit 42?   2 

MR. ARMSTRONG:  There's safety discussions.  It relates to 3 

hard hats, it relates to overall safety training.  There's been 4 

testimony about safety issues in the workplace.  And I think 5 

it's entirely relevant, Your Honor.   6 

MR. PETERSON:  Do any of these mention hard hats?   7 

MR. ARMSTRONG:  They all do I think.   8 

MR. PETERSON:  Okay.  No objection.   9 

MR. GAUGER:  None here.   10 

JUDGE CRACRAFT:  Respondent's Exhibit 42 is admitted.   11 

(Respondent Exhibit Number 42 Received into Evidence)  12 

Q    BY MR. ARMSTRONG:  I'm going to show you a copy of what's 13 

been marked as Employer Exhibit 43, Mr. Martinez.   14 

Do you recognize that as your signature on the bottom of 15 

Exhibit 43?   16 

A    Yes, I do.   17 

Q    And you signed this on or about July 21, 2015, correct?   18 

A    Yes.   19 

Q    And do you remember reading it, ever?   20 

A    I kind of remember reading it.   21 

Q    Do you remember the part in here about wearing hard hats?   22 

A    Yes.   23 

MR. ARMSTRONG:  I'd like to move the admission of 24 

Exhibit 43, Your Honor.   25 
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JUDGE CRACRAFT:  Any objection?   1 

MR. PETERSON:  None, Your Honor.   2 

MR. GAUGER:  None here.   3 

JUDGE CRACRAFT:  Respondent's Exhibit 43 is admitted.  4 

(Respondent Exhibit Number 43 Received into Evidence)  5 

JUDGE CRACRAFT:  Mr. Armstrong, I don't want to interrupt 6 

your train of presentation, but we probably should take an 7 

afternoon break at some time.  Would this be convenient?   8 

MR. ARMSTRONG:  I have I think two more documents in the 9 

same line, which would be then a great, perfect breaking point.   10 

JUDGE CRACRAFT:  Okay.  Let's do this.   11 

MR. ARMSTRONG:  All right.  Thank you.   12 

Q    BY MR. ARMSTRONG:  Mr. Martinez, I've marked as Employer's 13 

Exhibit 44 another document called, "Safety equipment and 14 

protective gear."  15 

Do you remember receiving a copy of Exhibit 44?   16 

A    No, I don't, sir.   17 

Q    Do you deny receiving it?   18 

A    I don't remember.   19 

Q    Do you -- a different question.  Do you deny receiving it?   20 

A    I don't deny it, but I don't remember.   21 

Q    Mr. Martinez, I'm showing you a copy of Exhibit 45 that's 22 

been marked for identification.   23 

Is that your signature on Exhibit 45?   24 

A    Yes, it is.   25 
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Q    All right.   1 

MR. ARMSTRONG:  The Employer moves the admission into 2 

evidence of Employer's Exhibit 45.   3 

MR. GAUGER:  No objection.   4 

I'm sorry.  Go ahead.   5 

MR. PETERSON:  Oh, yeah.  What's the relevance of this 6 

rule, which look like it pertains to visits --  7 

MR. ARMSTRONG:  It relates --  8 

MR. PETERSON:  -- in the lumber hard?   9 

MR. ARMSTRONG:  It relates to hard hats, which I think has 10 

been an issue in this case.   11 

MR. PETERSON:  Regarding allowed for visitors and truck 12 

drivers but not employees?   13 

MR. ARMSTRONG:  I think it goes to the Employer's position 14 

that hard hats are very important in the lumberyard --  15 

MR. PETERSON:  General -- 16 

MR. ARMSTRONG:  -- worn by all people.   17 

MR. PETERSON:  General Counsel will not dispute that hard 18 

hats are very important in the --  19 

MR. ARMSTRONG:  Well, I think it goes to --  20 

MR. PETERSON:  -- lumberyard.   21 

MR. ARMSTRONG:  It probably goes to argument more than 22 

evidence, would be our position.   23 

MR. PETERSON:  I don't see the relevance.   24 

JUDGE CRACRAFT:  From the Union?   25 
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MR. GAUGER:  No, no objection.  It's not worth the time.   1 

JUDGE CRACRAFT:  I see some limited relevance and I will 2 

admit Respondent's Exhibit 45.   3 

(Respondent Exhibit Number 45 Received into Evidence)  4 

MR. ARMSTRONG:  And at this point, Your Honor, I am at a 5 

good breaking point.  If it suits everyone, we can take a 6 

break.   7 

JUDGE CRACRAFT:  Thank you.  We'll take a -- we'll break 8 

until five until 4:00.  Off the record.   9 

(Off the record at 3:48 p.m.)  10 

JUDGE CRACRAFT:  Back on the record.   11 

Q    BY MR. ARMSTRONG:  Mr. Martinez, I want to draw your 12 

attention to the date of October 1, 2015.  In your testimony 13 

earlier today you indicated that it was on that date that you 14 

attended a meeting at which it was either Kyle or Chris Paxson 15 

that spoke to you and other employees.  Do you remember that 16 

testimony?   17 

A    I believe so.   18 

Q    And your testimony was that -- and did you -- do you know 19 

the difference between Kyle and Chris Paxson?  Do you know 20 

which is which?   21 

A    I think so, yes.   22 

Q    And -- and who do you -- who did you tell actually read 23 

the speech?   24 

A    I think it was Kyle.   25 
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Q    Kyle.  Okay.  And I think you testified that he had papers 1 

in his hand and he -- and he read from the papers, correct?   2 

A    Correct.   3 

Q    Okay.  And you testified, based on my notes, that you 4 

remembered, quote, "some of the things" that he said, and then 5 

you went on to mention four things.  I want to ask you whether 6 

-- if I give you certain other things that he may have said, 7 

whether you remember him saying those things.  So I want to ask 8 

you whether or not you remember Mr. Kyle Paxson saying that, 9 

"If the Union were to win an election, the Company would 10 

respect that and recognize the Union?"  Do you remember 11 

Mr. Paxson saying that?   12 

MR. PETERSON:  Objection.  What's the relevance?   13 

JUDGE CRACRAFT:  I'll allow the Company to ask these 14 

questions.  This seems relevant to me.   15 

MR. GAUGER:  I'm going to object in that is not what the 16 

document says.  In order to understand that statement, it has 17 

to be read with -- excuse me.  Hang on.  I'm reading the --  18 

MR. ARMSTRONG:  Well, I think that's -- a --  19 

MR. GAUGER:  I'm reading the wrong paragraph.  Hang on a 20 

second.   21 

MR. ARMSTRONG:  He can cover that in cross-examination I 22 

suppose.   23 

MR. GAUGER:  Well, hold on.   24 

JUDGE CRACRAFT:  Are you contending it's out of context?   25 
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MR. GAUGER:  Yes.   1 

JUDGE CRACRAFT:  So --  2 

MR. GAUGER:  And I -- I contending it's out of context, 3 

and -- but I would -- I began reading the wrong paragraph.  So 4 

I want to --  5 

JUDGE CRACRAFT:  Oh, I see.  Well, even if it's out of 6 

context, I'll let him ask his question in that form.  Redirect 7 

could clear up --  8 

MR. GAUGER:  Okay.   9 

JUDGE CRACRAFT:  -- any confusion.   10 

MR. GAUGER:  Then I'll withdraw the objection.   11 

MR. PETERSON:  I'll try a best evidence objection.  He's 12 

reading from the written script.   13 

JUDGE CRACRAFT:  We're testing this employee's recollection 14 

at the moment.   15 

Q    BY MR. ARMSTRONG:  Mr. Martinez, you've probably forgotten 16 

what I asked you, right?   17 

A    Do you mind reading it again?   18 

Q    No.  I'd be -- I'd be happy to.   19 

So the question is, directing your attention back to 20 

October 1st, 2015 when you testified Kyle Paxson was reading a 21 

speech to you and other employees.  I want to ask you whether 22 

you remember that one of things he said was that he just wanted 23 

to make it clear that if the Union were to win an election 24 

here, the Company would prospect that and recognize the Union.  25 
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Is that something you remember him saying?  Yes or no.   1 

A    Yes, I remember that.   2 

Q    Okay.  Do you also remember Mr. Kyle Paxson saying on the 3 

same occasion, October 1, 2015, that the Company was a law-4 

abiding business and if a majority of the employees decided to 5 

vote for the Union in a secret ballot election, the Company 6 

would follow the law?  Do you remember him saying that.   7 

A    I don't recall.   8 

Q    Do you remember Kyle Paxson saying that employees could 9 

vote in such an election without fear of retaliation?   10 

A    No.   11 

Q    You're not denying that he said it, you just don't 12 

remember, right?   13 

A    I don't remember.   14 

Q    You don't remember?   15 

A    Yes.   16 

Q    How long did the reading of the speech by Mr. Paxson take?   17 

A    Not that long.  Maybe -- I don't know.  Maybe ten minutes.   18 

Q    Ten minutes.  All right.   19 

A    At the most I would say.   20 

Q    And -- and what you testified to this morning were the 21 

only four things that at that time this morning you could 22 

remember him saying, right?  23 

A Yes.  24 

Q You remember Mr. Paxson saying that the ball was in the 25 
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Union’s court and if the Union wanted the employees for or 1 

against the Union in a secret ballot election the company would 2 

agree to that process?  3 

A No, I don’t remember.  4 

Q You don’t remember him saying that?  You remember  5 

Kyle Paxson saying that the company wanted employees to know 6 

that they can vote however they please without fear of 7 

retaliation from the company?   8 

MR. GAUGER:  Asked and answered.  9 

MR. ARMSTRONG:  It’s a different question.  10 

THE WITNESS:  No.  11 

JUDGE CRACRAFT:  It does seem slightly differently worded.  12 

Q BY MR. ARMSTRONG:  You remember Mr. Paxson saying that was 13 

the law and the company would respect the law?  14 

A I kind of remember that.  15 

Q I’d like to you to look at General Counsel’s Exhibit 16 

Number 23.   17 

A 23. 18 

Q I’ll show you what it looks like.  19 

 JUDGE CRACRAFT:  It looks like that.  20 

MR. PETERSON:   There might not be one up there.  21 

Q BY MR. ARMSTRONG:  And I’d like you to take just a minute 22 

to read through this and I can tell you what my questions are 23 

going to be.  My questions are going to be for you to point out 24 

on Exhibit 23 any other statements that you remember -- not 25 
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from reading this but if this refreshes your recollection --  1 

A Uh-huh.  2 

Q -- that that’s what Mr. Paxson said to the group when he 3 

read the speech on October 1st?  4 

A Okay.  5 

Q If you read it with that kind of understanding of that’s 6 

where I’m going to go?  7 

A Okay.  8 

Q Thank you.  9 

MR. GAUGER:  So do you -- I would not object if you -- I 10 

don’t understand what your directive is but I wouldn’t object 11 

if you ask him to read it and as he goes through say, oh yeah, 12 

this -- I remember this.  This refreshes my recollection.  I 13 

wouldn’t object to that question.  I’m not sure if that’s the 14 

one you asked but if you did I wouldn’t object to it.   15 

MR. ARMSTRONG:  I think --  16 

MR. PETERSON:   That might speed things.  17 

MR. ARMSTRONG:  That might be better.  18 

JUDGE CRACRAFT:  Okay.   19 

MR. ARMSTRONG:  If you --  20 

JUDGE CRACRAFT:  So paragraph by paragraph?   21 

Q BY MR. ARMSTRONG:  There are bullet points on Exhibit 23 22 

and if you -- as you read each bullet point, if it rings a bell 23 

and you remember, oh yeah, Kyle Paxson said that, then let us 24 

know.  And if -- and you don’t need to say anything until you 25 
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get to something that you remember him saying, okay?  And maybe 1 

there’s nothing or maybe there’s a lot.  We’ll have to depend 2 

upon you to tell us that.   3 

A Okay.  4 

Q So what I’m asking you to do is go through the first 5 

bullet point, say do I remember Kyle saying that or not, second 6 

bullet same thing, okay?   7 

A Okay.  Okay.  I remember Number 5.  8 

JUDGE CRACRAFT:  The one that starts with the word, first?   9 

THE WITNESS:  First, correct.   10 

MR. ARMSTRONG:  So Your Honor, just for the record, should 11 

somebody read that or --  12 

JUDGE CRACRAFT:  We can all refer to it.  13 

MR. ARMSTRONG:  Okay it’s bullet point number 5.  14 

JUDGE CRACRAFT:  Right.  15 

MR. ARMSTRONG:  Okay.   16 

Q BY MR. ARMSTRONG:  I see you’ve flipped the page?  17 

A I flip the page.  18 

Q You don’t remember anything else from the first page?  19 

Okay, thank you.  20 

A No.  I don’t.  I remember he said bullet number 2 in the 21 

second page.  22 

JUDGE CRACRAFT:  The one that begins, when any employee 23 

happened to be?   24 

THE WITNESS:  Correct.  25 
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JUDGE CRACRAFT:  Okay.  That’s bullet point 12 of the 1 

entire document.   2 

THE WITNESS:  I remember bullet point number 15.  That 3 

would be four --  4 

JUDGE CRACRAFT:  Over the years?   5 

THE WITNESS:  -- the second page.  Now, let me tell you.  6 

JUDGE CRACRAFT:  Oh, now, let me tell you?   7 

THE WITNESS:  Yeah.   8 

JUDGE CRACRAFT:  I have that as number 14 --  9 

THE WITNESS:  Number 14 --  10 

JUDGE CRACRAFT:  -- but we know it starts, now, let me 11 

tell you.  12 

THE WITNESS:  Let me tell you.  I remember number 6.  13 

JUDGE CRACRAFT:  Our employees told the Unions?   14 

THE WITNESS:  Correct.  15 

JUDGE CRACRAFT:  And I have that bullet 16 of the 16 

document.  17 

THE WITNESS:  16?  I remember the last point.  The last 18 

bullet of the sheet.  19 

JUDGE CRACRAFT:  As some of you know, only three weeks 20 

ago?   21 

THE WITNESS:  Correct.  22 

JUDGE CRACRAFT:  I have that as bullet point 20.  It’s the 23 

last one on page 2.  24 

MR. ARMSTRONG:  Thank you.  25 
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THE WITNESS:  I remember bullet number 2 of the page.  1 

JUDGE CRACRAFT:  Now the Union is claiming?   2 

THE WITNESS:  Exactly.  3 

JUDGE CRACRAFT:  And I have that as bullet two of the 4 

entire document.  5 

THE WITNESS:  Okay.   6 

JUDGE CRACRAFT:  Second paragraph, page 3.   7 

THE WITNESS:  Okay.  Okay.  Have -- number 7.  8 

JUDGE CRACRAFT:  It’s also important to know that 9 

bargaining?   10 

THE WITNESS:  Correct.  11 

JUDGE CRACRAFT:  And that would be bullet 27.  I note that 12 

there are some what I’ll call, gratuitous bullet points with no 13 

substance.  So when I say 27, it’s the 27th substantive bullet.   14 

THE WITNESS:  That’s all I remember.  15 

Q BY MR. ARMSTRONG:  Great, thank you.   16 

A Your welcome.  17 

Q And Mr. Martinez, you testified that you worked both as a 18 

temporary employee for Squires and you became a direct hire.  19 

You’ve testified to that before and it’s true is it not, that 20 

the at all times when you worked at Squires there have always 21 

been some temporary employees working there, correct?  22 

A Correct.  23 

Q I didn’t want there to be any inadvertent or improper 24 

assumption based upon something you said this morning about 25 
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your not taking advantage of the Squires’ health insurance 1 

benefits.  You were offered the opportunity to take Squires 2 

health benefits, weren’t you?  3 

A If I pay for them, yes.  4 

Q Right.  And you waived the right to do that, right?  5 

A Correct.  6 

Q But that was your choice, right?  7 

A Correct.  8 

Q You weren’t treated any differently from anybody else in 9 

that respect, were you?  10 

A I don’t think so.  11 

Q And when you were given the employee benefit package, that 12 

was John Gilfillan that gave that to you, right?  13 

A Correct.  14 

Q Not Caleb, right?  15 

A Caleb gave me some papers because I remember one day,  16 

John Gilfillan wasn’t there.  I don’t recall if he left for a 17 

couple of hours or -- but I recall Caleb gave me some papers 18 

too from the hiring packet.  19 

Q I’m talking on the day that John Gilfillan told you how 20 

much you would be earning.  It was John Gilfillan that told you 21 

what your wage rate was going to be, correct?  22 

A Yes.  23 

Q Did you get -- you got your paychecks once a week or once 24 

every two weeks?  25 
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A From Squires?   1 

Q Correct.   2 

A Every two weeks.  3 

Q And it would be John Gilfillan that would hand you your 4 

paychecks, correct?  5 

A Correct.  6 

Q I think you testified that one of the petitions that you 7 

and others presented to Mr. Gilfillan or tried to present to 8 

Mr. Gilfillan had to do with health and safety type issues, do 9 

you remember that testimony?  10 

A Yes.  11 

Q Okay.  During the period of time that you worked at 12 

Squires Lumber Company in Suisun City are you aware of any 13 

employee injuries that have occurred?  14 

A Since I start working there?   15 

Q That’s what I asked.    16 

A Is that your question?   17 

Q Yes.   18 

A Yes.  19 

Q Tell me what injury you’re aware of that happened at 20 

Squires Lumber Company during your employment?  21 

A During my employment --  22 

MR. PETERSON:   Sorry.  Relevance.  23 

JUDGE CRACRAFT:  What is the relevance?   24 

MR. ARMSTRONG:  There’s been testimony of -- I think we’ve 25 
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been painted as an unsafe company based on these petitions that 1 

have been attempted to be distributed or handed to 2 

Mr. Gilfillan and I think it’s fair cross-examination to point 3 

out that this is a very safe company that takes extra efforts 4 

to be safe and healthy and this is part of that evidence.  5 

JUDGE CRACRAFT:  I would hesitate to characterize the 6 

petitions as claiming that Squires isn’t safe.  Am I --  7 

MR. PETERSON:   There’s no allegation of the complaint 8 

that Squires is unsafe.  9 

MR. ARMSTRONG:  Well, if we can have a stipulation --  10 

JUDGE CRACRAFT:  The petitions, I thought were aimed at 11 

getting training?   12 

MR. ARMSTRONG:  Well, if General Counsel and the Union 13 

agree that they are not going to claim that it’s an unsafe work 14 

environment then I --  15 

JUDGE CRACRAFT:  Well, this is not the proper forum to 16 

claim that.  I have no authority over that.  It’s not being 17 

litigated here but --  18 

MR. ARMSTRONG:  But part of the what witness testified is 19 

he was asked, why did you sign the petitions, why did he 20 

present them to Mr. Gilfillan and Mr. Martinez said on one or 21 

more occasions, the reason was a numbers of things including 22 

health and safety issues.  23 

JUDGE CRACRAFT:  Right and training is one of those 24 

issues.  25 
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MR. ARMSTRONG:  Right.  1 

JUDGE CRACRAFT:  I’ll let the witness answer this one 2 

question.  3 

MR. ARMSTRONG:  All right.  4 

JUDGE CRACRAFT:  Objection is overruled.  5 

THE WITNESS:  Okay.  Thank you, Your Honor.  One time 6 

Louie Morabito, he -- and this was before he became full-time 7 

employee, he hurt his back and neither Caleb Alvarez or John 8 

Gilfillan send him home and he could barely walk.  9 

Q BY MR. ARMSTRONG:  And that was when he was not a Squires 10 

Company employee; is that right?  11 

A Correct.  12 

Q Okay.  And speaking of Louie Morabito, I think you 13 

testified earlier that he was fired or terminated was your, 14 

correct?  15 

A Correct.  16 

Q You don’t have any personal knowledge as to why that 17 

happened, do you?  Other than what he might have told you, 18 

right?  19 

A Correct.  I never saw paperwork or anything stating 20 

otherwise.  21 

Q Is it true that the company would have safety meetings 22 

with the employees virtually every Friday -- on a Friday once a 23 

month?  24 

MR. GAUGER:  Objection.  Vague as to the time.  25 
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MR. ARMSTRONG:  Okay.  I’ll strike that.  1 

Q BY MR. ARMSTRONG:  During the time that you worked at 2 

Squires Lumber Company as a direct employee was it your 3 

experience that there would be safety meetings once a month?  4 

A After we delivered the petition, yes.  5 

Q There were no safety meetings before September 2nd?  6 

A Not that I recall.  7 

Q But after September 2nd, you remember once a month there 8 

would be safety meetings?  9 

A I don’t recall exactly if we had them every single month.  10 

Q Okay.  And the meeting at which you testified there was 11 

pizza, that was a safety meeting, wasn’t it?  12 

A It was a meeting where they hand us over just a pamphlet 13 

and have us signed that we received it.  But again, we never 14 

received any training from nobody.  15 

Q The point is, this was a safety meeting where they had 16 

pizza, right?  17 

A If you want to call it that way, yes.  18 

Q Well, I do want to call that way.  Do you remember --  19 

JUDGE CRACRAFT:  Well, was it called a safety meeting or 20 

was it called an employee appreciation --  21 

THE WITNESS:  It was called a safety meeting.  22 

JUDGE CRACRAFT:  Okay.  Thank you.  23 

Q BY MR. ARMSTRONG:  And in fact, there was a bingo game, 24 

right?  25 
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A Correct.  1 

Q And that was something the company did, bingo for safety, 2 

right?  3 

A Correct.  4 

Q On the safety meetings, did you have to sign in?  5 

A For the safety meeting, yes.  6 

Q And do you recall signing in for safety meetings as far 7 

back as May of 2015?  8 

A I don’t recall that.  9 

Q Are you certain with your testimony that the company did 10 

not have monthly safety meetings prior to September 2, 2015, is 11 

that what your testimony is?  12 

A I don’t remember that.  13 

Q Well, I think you testified a few minutes ago that there 14 

were no safety meetings before September 2nd.  Are you saying 15 

now you don’t recall?   16 

A I don’t remember having any safety meeting before we 17 

delivered the petitions.  18 

Q You’re not denying that there were safety meetings, you’re 19 

just saying you don’t recall?  20 

A Exactly.  21 

Q Okay.  And if there were safety meetings -- well, let me  22 

-- strike that.  You recall being asked to sign in for every 23 

safety meeting, right?  24 

A If I recall?  Yes.  25 
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Q Okay.  So if there were safety meetings prior to 1 

September 2nd there should be sheets of paper with your 2 

signature on it, right?  3 

A Correct.  4 

Q There was some testimony you gave earlier about a 5 

conversation you had with a temporary employee named Shayne 6 

about a conversation that he had had with Ricardo.  You got 7 

that testimony in your mind?   8 

A The conversation that he had with Ricardo?  No.  9 

Q I think you testified earlier that Shayne told you about a 10 

conversation that he had with Ricardo, is that not true?  11 

A No.  12 

Q Directing your attention back to October 14, 2015.  That 13 

was the date on which you were given a written verbal for 14 

refusal to work mandatory overtime.  You remember that meeting, 15 

right?  16 

A Yes.  17 

Q And Caleb Alvarez was not part of that meeting, was he?  18 

A No.  19 

Q And he was not involved in signing any employee warning 20 

notice that you were given, was he?  21 

A Nope.  22 

Q And the same is true with respect to the first written 23 

warning that you were begin on October 21, 2015, for failing to 24 

clock out at the end of your shift.  Again, Caleb Alvarez 25 



 

ΛVTranz 
www.avtranz.com · (800) 257-0885 

610 

wasn’t involved at all in providing that warning to you or 1 

discipline was he?  2 

A No, he wasn’t.  3 

Q Did I understanding you correctly that on October 7th and 4 

October 14th, the two dates that you were accused of not 5 

clocking out correctly, your excuse for that was that the time 6 

clock malfunctioned?   7 

MR. GAUGER:  Objection.   8 

THE WITNESS:  No.   9 

Q BY MR. ARMSTRONG:  So is it your testimony that the time  10 

-- let me strike that and start again.  Is it your testimony 11 

that you never asserted that defense when talking to Kelly 12 

Bankston on the telephone on October 14, 2015?   13 

MR. GAUGER:  Objection.  There is no testimony like this.  14 

You can ask him -- asking the question directly is fine but it 15 

adds an element of confusion when you start it with, is this 16 

your testimony because it hasn’t happened yet.  So --  17 

MR. ARMSTRONG:  I can  rephrase the question.  18 

MR. GAUGER:  -- objection.  Improper --  19 

JUDGE CRACRAFT:  Okay.  He’s withdrawing the question.  20 

MR. GAUGER:  Thank you.  21 

MR. ARMSTRONG:  I’ll rephrase the question.  22 

Q BY MR. ARMSTRONG:  So on October 14, 2015, you met with 23 

Kelly Bankston and John Gilfillan and they gave you the written 24 

warnings, correct?  25 
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A Correct.  1 

Q And at any time during that meeting with Kelly Bankston 2 

and John Gilfillan, did you tell them that the reason that you 3 

didn’t clock out on either of those dates was because the time 4 

clock malfunctioned?  5 

A No, I didn’t.  6 

Q Never said that?  7 

A Never.  8 

Q At any time?  9 

A Nope.  10 

Q Is today the first time you even heard that?  11 

A That I said that it wasn’t working?   12 

Q Yes.   13 

A Yes.  14 

Q You remember on October 14th who clocked out either right 15 

before you or right after you?  16 

A No, I don’t.  17 

Q Do you remember anyone else -- strike that. 18 

Do you remember observing anyone else on either October 7th or 19 

14 that did not properly clock out?  20 

A No, I don’t.  21 

Q You observed anybody having difficulty with the time clock 22 

machine on either October 7th or October 14th?  23 

A I don’t remember.  24 

Q In your meeting with John Gilfillan and Kelly Bankston on 25 
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October 14, 2015, you never told either one of them that Caleb 1 

Alvarez -- strike that.  Start again.  On October 14, 2015, 2 

when you met with Kelly Bankston and John Gilfillan, you never 3 

told either one of them that you had offered to rearrange your 4 

schedule if the company insisted that you worked over time that 5 

day, did you?  6 

A I don’t think I understand your question.  7 

Q Do you remember earlier today you testified that on that 8 

particular day when Mr. Alvarez talked to you about working 9 

overtime on the 13th --  10 

A On the 13th?   11 

Q Right.  So on the 13th of October, your testimony was that 12 

Mr. Alvarez had a conversation with you about working overtime, 13 

right?  14 

A Correct.  15 

Q And even though you said you had, you told him you had 16 

other plans -- I think your testimony also was you told him, if 17 

you need me to work overtime, I can -- if you need me to stay, 18 

I can rearrange my plans, you remember that was what your 19 

testimony was, right?  20 

A I said that if he needs me to stay, I would do whatever I 21 

can or whatever I have to do to rearrange what I have to do.  22 

Q Right.  So my question is, when you were in the meeting 23 

the following day on October 14, 2015, getting the warning, did 24 

you repeat that offer to Ms. Bankston and Mr. Gilfillan?  In 25 
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other words, did you tell them that you had offered to Caleb 1 

Alvarez to do whatever you can to rearrange your schedule?  2 

A Yes, I did.  3 

Q And you’re sure about that?  4 

A Yes.  5 

Q On October 16, 2015, at 6:30 in the morning when you and 6 

others showed up at the company to picket, it was you and 7 

Mr. John Pock who’s sitting here counsel table that tried to 8 

deliver the petition to Mr. Gilfillan, correct?  9 

A No.  10 

Q I thought that’s what you testified to earlier.   11 

A I was and Bobby Saephan too.  12 

Q Okay.  I don’t recall you saying Bobby Saephan earlier.  13 

A Yes, I did.  14 

Q Are you confident you said that earlier?  15 

A Yes.  16 

Q Okay.  Well, the transcript will reflect whether you did 17 

or you didn’t.  So it was three of you then?  18 

A Correct.  19 

Q Okay.  Who had the petition in their hands?  20 

A Mr. John Pock.  21 

Q And what was Bobby wearing?  22 

A I don’t recall.  23 

Q Were the three of you tightly walking together?  24 

A I don’t know what would you call tightly.  25 
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Q How far were you personally away from Mr. Gilfillan’s 1 

vehicle?  2 

A A couple of feet.  That’s all we could -- that’s how close 3 

we got before he took off.  4 

Q Well, what’s a couple of feet?  Is it like from where you 5 

are from where the Union’s lawyer is?  6 

A No.  That’s a lot of feet.  Maybe from here -- from here 7 

to the table, maybe?   8 

Q So about four, feet, five feet?  9 

A No.  Maybe like two or three feet.  10 

Q Two or three feet?  So you personally, were two or 11 

three feet away from Gilfillan’s vehicle?  Is that your 12 

testimony?   13 

A Yeah.  Maybe closer than that.  14 

Q Okay --  15 

A Maybe two feet.  16 

Q Two feet?  Okay.  We’ll take it two feet, 24 inches.  And 17 

how about Mr. Poke, how close was he?  18 

A I would say a couple of inches.  19 

Q Closer?   20 

A Closer.  21 

Q And what about Bobby Saephan, how close was he?  22 

A Maybe a little farther because he was on my right side.  23 

Q So he was the furthest away of the three of you?  24 

A I would say so.  25 
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Q Was he behind either you or Mr. Pock?  1 

A No.  2 

Q You’re all standing horizontally together?  3 

A Almost.  4 

Q Now, when -- I think you say you and others were involved 5 

in driving back down Bithell Lane to find Mr. Gilfillan, right?  6 

A There was two occasions.  I don’t know which one you’re 7 

referring to.  8 

Q Okay.  Well, let’s take the first one.  It was you and --9 

let’s just take the first one.  You remember the first time 10 

that you did that?  11 

A I didn’t the first time.  12 

Q Okay.  You did the second time?  13 

A Yes.  14 

Q Okay.  Do you know who did the first time?  15 

A Yes.  16 

Q Who?  17 

A Fidel Chavez.  18 

Q Alone?   19 

A For help?   20 

Q For himself?  21 

A Yeah.  If I recall, John Gilfillan -- I mean, 22 

John Pock sent him to go look for them but I don’t recall 23 

seeing anybody going with him.  24 

Q I’m sorry.  It was Fidel Chavez?  25 



 

ΛVTranz 
www.avtranz.com · (800) 257-0885 

616 

A Fidel Chavez.  1 

Q And he was your former supervisor at Channel Lumber, 2 

right?  3 

MR. PETERSON:   Objection.  Relevance.  4 

JUDGE CRACRAFT:  What is the relevance?   5 

MR. ARMSTRONG:  Just establishing relationships, Your 6 

Honor.  7 

JUDGE CRACRAFT:  I’ll sustain the objection.  8 

Q BY MR. ARMSTRONG:  So the second time around who was it 9 

that went down to locate Mr. Gilfillan?  10 

A Mr. John Pock and myself.  11 

Q Okay.  So at the time that Fidel Chavez went down to find 12 

Mr. Gilfillan had Bobby Saephan already left to go get drug 13 

tested?  14 

A I believe so.  15 

Q Okay.  So when Mr. Gilfillan came back to go through the 16 

gate, Mr. Saephan was gone, right?  17 

A The second time?  18 

Q Well, Mr. Gilfillan first came up, you testified to, early 19 

and immediately turn around and drove away, right.  20 

A Yeah.  That’s when we tried to gave him that petition.  21 

Q Right.  And the next time that Mr. Gilfillan came back, 22 

Mr. Saephan was gone, right?  23 

A Yeah.  But he never opened the gate a second time.  24 

Mr. Gilfillan --  25 
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Q My question is, Mr. Saephan was gone by the time 1 

Mr. Gilfillan came back, right?  2 

A Yes.   3 

Q You said there was some chanting going on.  Do you 4 

remember anything that you chanted about Mr. Gilfillan?  5 

MR. GAUGER:  Objection.  Relevance.  6 

JUDGE CRACRAFT:  This is at what point?   7 

MR. ARMSTRONG:  On the 16th in the morning.  8 

JUDGE CRACRAFT:  After all the workers went into the 9 

premises and began working? 10 

Q BY MR. ARMSTRONG:  Well, okay.  So on the morning of the 11 

16th there was picket -- no, there wasn’t working, that was the 12 

19th I think.  The 16th they didn’t go to work on Friday the 13 

16th.  So on the Friday the 16th is what I’m asking when you 14 

began picketing.  15 

A Uh-huh.  16 

Q Do you remember that?  17 

A Yes.  18 

Q Okay.  And I think you said there was chanting going on?  19 

A Yes, sir.  20 

Q And I think you said there was -- I forget what the word 21 

you used maybe, prounion chanting or something.  Do you 22 

remember that?  23 

A Yes, I remember.  24 

Q Do you remember specifically what the chant was?   25 



 

ΛVTranz 
www.avtranz.com · (800) 257-0885 

618 

MR. GAUGER:  Objection.  Relevance.  1 

MR. ARMSTRONG:  Well, he testified --  2 

JUDGE CRACRAFT:  I’ll allow the testimony.  Overruled.  3 

Q BY MR. ARMSTRONG:  Do you remember what the chant was?  4 

A We chant -- I don’t -- I mean, if I tried to chant him 5 

again, I don’t remember how they went.  6 

Q With you mentioned there was a white pick-up truck that 7 

came in and you don’t believe that that person that got out of 8 

the that vehicle was a Squires Lumber employee, do you?  9 

A What day are talking about?   10 

Q You said there was an individual that came into a car and 11 

got out.  You identified the person as being in their early 12 

60’s and said something about being a property owner, right?  13 

A That’s what he said.  14 

Q Okay.  And you -- you have no basis to believe that that 15 

person was a Squires Lumber Company employee, do you?  16 

A No.  17 

Q Would you agree with me, Mr. Martinez, that when you 18 

worked at Squires Lumber Company as a direct employee that you 19 

would work overtime no more than approximately one or two times 20 

a month?  21 

A I agree.  22 

Q That sound about right?  23 

A Yes.  24 

Q So you agree with me?  25 
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THE WITNESS:  Excuse.  1 

MR. ARMSTRONG:  Bless you.  2 

MR. GAUGER:  Do you need some water?   3 

THE WITNESS:  No.  I’m good, thank you.  4 

Q BY MR. ARMSTRONG:  You would agree with me that overtime 5 

was not a frequent occurrence, correct?  6 

A Correct.  7 

Q And in fact, the day that you received a warning for not 8 

clocking out correctly on the 14th, you actually had to work 9 

overtime on that day, right?  10 

A That’s correct.  11 

Q Take a look at General Counsel’s Exhibit Number 21, which 12 

are your time sheets.  Do you have that?  If you go to the page 13 

that says 1023 in the lower right-hand corner?  14 

A 1023?   15 

Q 1023.  Yes.  Thank you. 16 

A Okay.  17 

Q I just want to be clear, the top entry, which is 18 

October 7, 2015, a Wednesday, the mispunch there relates to 19 

clocking out for lunch, correct?   20 

MR. PETERSON:  Objection.  21 

MR. GAUGER:  Objection.  Calls for speculation.  22 

JUDGE CRACRAFT:  I’ll allow the witness to answer it if he 23 

knows.  24 

THE WITNESS:  That’s what it shows in there.  25 
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Q BY MR. ARMSTRONG:  That you didn’t clock out for lunch is 1 

what is shows, right?  2 

A That’s what it shows, yes.  3 

Q And then the other date that you were alleged not to have 4 

clocked properly was the 14th of October and that was an 5 

alleged failure to clock out at the end of the day, right?  6 

A Correct.  7 

Q Okay.  During your employment at Squires Lumber Company as 8 

a direct employee did you ever during the workday use your 9 

personal cell phone while you were on the clock to call the 10 

Union to report that a truck was leaving Squires with a 11 

delivery?  12 

MR. GAUGER:  Objection.  Relevance.  13 

JUDGE CRACRAFT:  What is the relevance?   14 

MR. ARMSTRONG:  It goes to the allegations of surveillance 15 

and it goes to our defense as to why the employer implemented 16 

certain of these changes in the work place.  And it goes to the 17 

warning that he received on December 10, 2015.  It’s directly 18 

related to that.  19 

MR. GAUGER:  It’s perfectly legal to do that.  It’s not 20 

alleged in the complaint and it’s not --  21 

MR. ARMSTRONG:  It’s not perfectly legal on the clock for 22 

an employee to use their cell phone --  23 

MR. GAUGER:  Then --  24 

MR. ARMSTRONG:  Excuse me, I’m not finished.  25 
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MR. GAUGER:  Then it is a compound question.  1 

JUDGE CRACRAFT:  I’m just having a lot of trouble 2 

following this line of questioning.  3 

MR. ARMSTRONG:  All right.  So if we start with the 4 

December 10, 2015, warning that he received --  5 

JUDGE CRACRAFT:  Yes.  6 

MR. ARMSTRONG:  Okay.  Part of that warning relates to the 7 

timing and frequency of alternative telephone calls that he was 8 

alleged to have been making.  It’s in the middle paragraph on 9 

that exhibit.  10 

JUDGE CRACRAFT:  I think though, the issue with regard to 11 

that write-up is what the company relied on at the time it 12 

wrote it up.  13 

MR. ARMSTRONG:  So you’re viewing this more in the nature 14 

of after-acquired type evidence.  15 

JUDGE CRACRAFT:  I know we had colloquy in the form of 16 

subpoena revocation and I don’t want to belabor that term after 17 

acquired but I do see it as irrelevant and I’m going to sustain 18 

the objection.  19 

Q BY MR. ARMSTRONG:  To make sure that I understand your 20 

testimony earlier, I think you said that it would be unusual 21 

for you to have used the porta potty more than two times a day, 22 

is that pretty accurate?  23 

A Yes.  24 

Q So if someone were to testify that they saw you go to the 25 
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rest room eight times a day that would surprise you?  1 

A Depends who would the person be.  2 

Q Okay.   3 

MR. ARMSTRONG:  Marked as Employer’s Exhibit Number 4 --4 

 excuse me 46.  5 

JUDGE CRACRAFT:  Thank you.  6 

MR. GAUGER:  Where do you see 46?   7 

MR. PETERSON:   Column five.  8 

Q BY MR. ARMSTRONG:  Mr. Martinez, do you recognize 9 

Employer’s Exhibit 46?  10 

MR. GAUGER:  Objection.  Vagueness.  11 

JUDGE CRACRAFT:  In what sense?   12 

MR. GAUGER:  It could be one of two things.  Do you 13 

recognize that as what it is in the craft or have you ever seen 14 

this document before --  15 

JUDGE CRACRAFT:  I see.  16 

MR. GAUGER:  -- and it matters.  17 

JUDGE CRACRAFT:  You want to know if he’s seen it before?   18 

Q BY MR. ARMSTRONG:  Let’s start out with, can you identify 19 

for the Judge and the lawyers whether you as a mill worker 20 

understand what Exhibit 46 is?  21 

A Yes, I do.  22 

Q Can you tell us what it is?  23 

A It’s a print for some brackets for some column forms.  24 

Q Does Exhibit 46 look to you like documents you’ve seen at 25 



 

ΛVTranz 
www.avtranz.com · (800) 257-0885 

623 

Squires Lumber Company?  1 

A They look like -- I don’t know if I’ve seen one before.  2 

Q I understand but does Exhibit 46 look like the type of the 3 

drawings and plans that you worked on and -- work on when 4 

you’re at Squires Lumber Company?  5 

A Yes.  6 

MR. ARMSTRONG:  I have no further questions, Your Honor.  7 

JUDGE CRACRAFT:  Redirect?  Should we take a maybe a 8 

five-minute break or do you want to go ahead?   9 

MR. ARMSTRONG:  And I should move the --  10 

MR. GAUGER:  Five minutes may be a good idea --  11 

MR. PETERSON:   Yeah.  12 

MR. GAUGER:  -- because we may -- I may not have any.  13 

MR. PETERSON:   Yeah.  Five minutes is fine.  14 

JUDGE CRACRAFT:  Okay.  Before we take the break, 15 

respondent rose for admission of its Exhibit 46.  Is that there 16 

any objection?   17 

MR. PETERSON:   Relevance.  18 

JUDGE CRACRAFT:  What do you claim the relevance?   19 

MR. ARMSTRONG:  It goes to the drawings that were used at 20 

the company and there’ll be some testimony about whether or not 21 

this is the drawing that Mr. Martinez attempted to take.  22 

JUDGE CRACRAFT:  And he can only tell you that it’s the 23 

kind of drawing that he could have seen.  24 

MR. ARMSTRONG:  That’s what he said, correct.  So he’s put 25 
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in -- General Counsel has put into the evidence a drawing that 1 

he made that says, looks like the one this he was accused of 2 

taking.  3 

MR. GAUGER:  Objection.  That is not what that testimony 4 

was.  5 

JUDGE CRACRAFT:  Well --  6 

MR. GAUGER:  That testimony was highly speculative.  7 

JUDGE CRACRAFT:  I’ll tell you what.  I’m going to allow 8 

you to connect the stuff with your own witnesses.  You’ve got 9 

his testimony though, that it is the kind of --  10 

MR. ARMSTRONG:  Yes.  11 

JUDGE CRACRAFT:  Thank you.  So you’ll have to move to 12 

admit that later.  And we’ll take a five-minute break at this 13 

time.  Feel free to move around but you may not discuss your 14 

testimony. 15 

(Off the record at 4:52 p.m.)   16 

JUDGE CRACRAFT:  We'll be on the record.  Redirect.  17 

REDIRECT EXAMINATION  18 

Q BY MR. PETERSON:  Yes.  Just a few questions for you 19 

Mr. Martinez.  Do you have Respondent’s Exhibit 33 there?  Can 20 

you find that?  It’s a photo of the inner office.   21 

A Yes.  22 

Q Yes.  That’s looks like he has Respondent’s 33 in front of 23 

him?  24 

A Yes.  25 
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Q Have you at any time while you were working at Squires, 1 

seen anyone performing work in that work station where there’s 2 

two chairs and a little desk?  3 

A Yeah.  Especially where the chair with the blue -- was it 4 

like a jacket is?  But that used to be Caleb’s spot.  5 

Q And did that stop being Caleb’s spot at some point?  6 

A Yes, it did.  7 

Q When did that stop being Caleb’s spot?  8 

A After John told us that he was going to be demoted.  9 

Q And prior to that how -- and I guess also this windows, 10 

they’re tinted in the photograph?  11 

A Yes, they are.  12 

Q When -- and were they always tinted?  13 

A No.  They were not.  14 

Q And when did they become tinted?  15 

A I don’t recall the date but it was after we delivered the 16 

petition.  17 

Q Was -- did they become tinted before and after Caleb’s 18 

position changed?  19 

A I believe they were tinted after that --  20 

Q And so before --  21 

A -- if I’m right.  22 

Q And before they were just clear, pane windows?  23 

A Yes.  24 

Q And how frequently did you see Caleb sitting there before 25 



 

ΛVTranz 
www.avtranz.com · (800) 257-0885 

626 

he -- his positioned changed?  1 

A He used to go there to work on paperwork every day.  2 

Q Did you see anyone else doing work in that office area at 3 

any point?  4 

A Yes.  5 

Q Who else have you seen doing work in this area?  6 

A I’ve seen Bill the salesman.  7 

Q Okay.   8 

A And I’ve seen this older lady that I don’t know her name 9 

but she’s also a salesman and I’ve seen Kelly been sitting in 10 

there also.  11 

Q Thank you.  Do you have Respondents Exhibit 43 there?  12 

A Right here.  13 

Q You have that in front of you?  Yes.  And first bullet 14 

point you see where it says hard hat should be worn by all 15 

workers when there’s a danger of flying, falling and moving 16 

objects.   17 

A Correct.  18 

Q In your experience was there a danger of flying, falling 19 

and moving objects when you started your break time?  20 

A Not at all.  21 

MR. ARMSTRONG:  Objection.  Vague is a time compound.  If 22 

he’s asking everyday it sound --  23 

JUDGE CRACRAFT:  Is that what you’re asking?  Every day?  24 

Both the morning and afternoon break?   25 
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MR. PETERSON:   Yes.  1 

JUDGE CRACRAFT:  Very good.  You may answer.  2 

THE WITNESS:  No.  3 

Q BY MR. PETERSON:  And regardless of your opinion of 4 

whether there was a danger of flying, falling and moving 5 

objects when you’re -- when everyone took their break, was 6 

there any difference in any danger of flying, falling and 7 

moving objects before Mauricio announced the hard hat change 8 

and after?  9 

A No.  10 

Q How many times have you met Chris and Kyle Paxson?  11 

A If I’m right, I was -- they introduced to us only once and 12 

then I saw him one more time at the company but I -- I mean, I 13 

never spoke with them.  14 

Q Are you able to tell Chris and Kyle Paxson apart?  15 

A I believe so.  16 

Q And how can you tell them apart?  17 

A I mean, even though they’re brothers but they are totally 18 

different.  And I remember when they introduced themselves, how 19 

they looked their appearance.  I mean, it’s --  20 

Q So can you describe how Kyle looks compared with Chris 21 

looks?  How do they look different?  Different colored hair, 22 

different sizes, for example?   23 

MR. ARMSTRONG:  What’s the relevance, Your Honor?  I mean, 24 

I don’t know if there’s an issue they wouldn’t stipulate to.   25 
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JUDGE CRACRAFT:  I don’t know if there’s been 1 

misidentification of the one who was the speaker or not.  2 

MR. PETERSON:   In -- I guess during cross-examination.  3 

I’m not -- it’s not clear to me who was the one giving and 4 

speech and I think during cross-examination.  The speech 5 

itself, it looks likes like it’s Chris giving speech and 6 

introducing his brother Kyle and I think Mr. Martinez 7 

identified Kyle as the one giving the speech and Respondent’s 8 

counsel repeatedly put -- opened his leading questions with and 9 

then when Kyle Paxson said this.  So I’m trying to -- it goes 10 

to credibility I suppose and the witness’s ability to 11 

distinguish two individuals.  12 

MR. ARMSTRONG:  The testimony would be that Kyle Paxson 13 

gave the speech even though it says Chris.  14 

JUDGE CRACRAFT:  I see.  15 

MR. GAUGER:  And that’s what the witness said too so it’s 16 

not relevant.  17 

MR. ARMSTRONG:  So I just want to short cut it --  18 

JUDGE CRACRAFT:  So if -- with your clarification it 19 

appears that’s unnecessary --  20 

MR. PETERSON:   Fair enough.  That’s was --  21 

MR. ARMSTRONG:  Yeah.  22 

JUDGE CRACRAFT:  Thank you.  23 

MR. PETERSON:   -- inaccurate as it is written?   24 

MR. ARMSTRONG:  The name is different than --  25 
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MR. PETERSON:   Fair enough.  Okay.  That was what I was 1 

trying to clear up and with that I have no further questions.  2 

MR. GAUGER:  At 5:00 in the afternoon, lawyers, we’re all 3 

good at really muddying what we thought we needed to clear.  I 4 

have one question.  5 

JUDGE CRACRAFT:  Okay.  6 

MR. GAUGER:  And we’ll try to avoid the compound to keep 7 

it to one so maybe two.   8 

REDIRECT EXAMINATION  9 

Q BY MR. GAUGER:  The day that the man in the white pick-up 10 

truck who was around 60 that you believe was the property owner 11 

arrived, was that the 19th when they were picketing him?  12 

A We picket the 16th.  13 

Q Okay.  Is that the day he was there?  14 

A Yes.  15 

Q Okay.  Did the company -- and he went inside the gate?  16 

A Yes.  17 

Q And did you see him after he went inside the gate?  Did 18 

you see him in there doing anything?   19 

A He parked his truck in the front of the building --  20 

Q Uh-huh.   21 

A And he stayed there are for like, I would say about an 22 

hour just talking to John Gilfillan.  23 

Q Okay.  So -- and did you see him talking to John?  24 

A Yes.  25 
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Q Did the company make him wear a hard hat?  1 

A No.  2 

Q Was John wearing a hard hat?  3 

A No.  4 

Q Were they in an area where you would be required to wear a 5 

hard hat after the new hard hat rule?  6 

A Yes.  7 

Q In that area, would you be required to wear a hard hat if 8 

you were just talking to the John over the old hard hat rule?  9 

MR. ARMSTRONG:  Calls for speculation.  Hypothetical.  10 

JUDGE CRACRAFT:  Under the old hard hat rule?   11 

MR. GAUGER:  Right.  12 

JUDGE CRACRAFT:  I don’t think it calls for speculation.  13 

I’ll allow the question.  14 

THE WITNESS:  Yes.  15 

Q BY MR. GAUGER:  Okay.   16 

MR. GAUGER:  That’s all the questions I have.  17 

JUDGE CRACRAFT:  And recross.   18 

RECROSS-EXAMINATION  19 

Q BY MR. ARMSTRONG:  Mr. Martinez, in your experience 20 

working for Squires Lumber Company as a direct employee, have 21 

you been able -- you’ve been able to observe what Mr. Gilfillan 22 

does when he’s in the warehouse or in the yard, correct?  23 

A Correct.  24 

Q And part of what Mr. Gilfillan does is he drives the 25 
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forklift, right?  1 

A Correct.  2 

Q And Mr. Gilfillan with sometimes drive that forklift into 3 

the warehouse where you and other workers work, correct?  4 

A Correct.  5 

Q And Mr. Gilfillan doesn’t observe the same break schedule 6 

that you and the other mill workers observe, correct?  7 

A I don’t know --  8 

Q You don’t know --  9 

A Just let me specify.  Let me -- I don’t know if you --10 

 what do you mean about breaks?   11 

Q You don’t -- he doesn’t come sit would you at breaks, 12 

right?  13 

A No.  He leaves every day at -- for lunch.  14 

Q Have you seen him work during your break times?  15 

MR. GAUGER:  Objection.  Vagueness.  Work.  The only 16 

relevant work in this case is driving a forklift.  17 

Q BY MR. ARMSTRONG:  Have you seen him drive a forklift at 18 

any time during your breaks?  19 

A Sometimes.  20 

Q Okay.  Thank you.   21 

MR. ARMSTRONG:  I have no further questions.  22 

JUDGE CRACRAFT:  Thank you very much, Mr. Martinez.  You 23 

are excused.  You still may not discuss your testimony with any 24 

other person.  25 
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THE WITNESS:  Thank you, Your Honor.  1 

JUDGE CRACRAFT:  After the trial is over, then you can.  2 

THE WITNESS:  I can go?  If I get -- stay here.  3 

JUDGE CRACRAFT:  Oh, no.  I’m sorry.  I was talking about 4 

when you can talk about the testimony.  5 

THE WITNESS:  Okay.   6 

JUDGE CRACRAFT:  After the trial is over.  Yes, can you 7 

leave.  8 

THE WITNESS:  I may leave?  All right.  Thank you, Your 9 

Honor.  10 

JUDGE CRACRAFT:  At this time, does General Counsel rest?   11 

MR. PETERSON:   The General Counsel is nearly prepared to 12 

rest.  There are a few outstanding subpoena issues that -- been 13 

working out with Respondent and I’m hopeful that we can do that 14 

after we break and then in the morning, I will have -- I will 15 

either be if we can reach stipulations with the admissibility 16 

of certain subpoena documents, then I’ll introduce those and 17 

rest and if not, I’ll call the custodian of records and --  18 

JUDGE CRACRAFT:  Very good.  And then when the General 19 

Counsel is finished with its case in chief, the charging party 20 

has stated they won’t be presenting any additional witnesses.  21 

MR. GAUGER:  Correct.  The only caveat is, our arrangement 22 

with regard to the bargaining unit --  23 

JUDGE CRACRAFT:  Yes.  Rebuttal is different.  24 

MR. GAUGER:  Right.  I mean, we’ll call that as rebuttal 25 
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and then as long as we’re on that subject, I’ve subpoenaed 1 

Mr. Martinez -- we don’t need him tomorrow but we will need him 2 

on Friday for the rebuttal unless you are highly ambitious and 3 

think you will finish your case tomorrow.  4 

MR. ARMSTRONG:  We won’t finish our case tomorrow.  5 

MR. GAUGER:  Okay.  So we would like him relieved from 6 

work duty on Friday, if that’s okay.  7 

MR. ARMSTRONG:  He can certainly be relieved -- have the 8 

right documentation like we do every day but that’s not a 9 

problem.  10 

MR. GAUGER:  Okay.  11 

JUDGE CRACRAFT:  Very good.  Is there a need to start at 12 

8:30 or should we start at 9 tomorrow?   13 

MR. ARMSTRONG:  I think 9 would be fine.   14 

JUDGE CRACRAFT:  Very good.  Then we will adjourn until 9 15 

tomorrow morning.  Off the record.  16 

MR. GAUGER:  Thank you.  17 

(Whereupon, the hearing in the above-entitled matter was 18 

recessed at 5:17 p.m. until Thursday, February 25, 2016 at 9:00 19 

p.m.) 20 
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I N D E X 

 

WITNESS DIRECT CROSS REDIRECT RECROSS VOIR DIRE 

 

Kyle Paxson 644    682     706               674/676 

        699 

        

Mauricio Vargas 708    727     706              

        734 

 

John Gilfillan 741    850     854                765/770 

        853                        771/772 

                                   824/824 

                                   827 

 

John Gilfillan 855    857 

        857 
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E X H I B I T S 

 

   

EXHIBIT IDENTIFIED IN EVIDENCE 

 

General Counsel: 

GC-29 640 640 

Respondent: 

R-5 772 772 

R-35 792 792 

R-46 652 676 

R-47 652 676 

R-48 674 849 

R-49 674 850 

R-50 726 726 

R-51 851 851  

R-52 766 766 

R-52 828 828 

R-54 766 766  

R-57 773 773 
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P R O C E E D I N G S 1 

  JUDGE CRACRAFT:  We'll be on the record.  General Counsel 2 

has a few clean-up items and then plans to rest conditioned on 3 

two further specific discrete areas. 4 

MR. PETERSON:  Thank you, Your Honor.  I've marked for 5 

identification as General Counsel's 29 a series of employee 6 

warning notices. 7 

MR. ARMSTRONG:  I have it, yes.  It's a termination notice 8 

also. 9 

MR. PETERSON:  It is a termination of -- 10 

MR. ARMSTRONG:  Yeah. 11 

MR. PETERSON:  Various disciplinary warnings, but these 12 

were produced in response to the General Counsel's subpoena 13 

seeking records of discipline or warning of any kind issued to 14 

any regular or temporary employee at Respondent's Suisun City, 15 

California facility --  16 

JUDGE CRACRAFT:  And what was the --  17 

MR. PETERSON:   -- from the time period of January 1st, 18 

2015 to the present. 19 

JUDGE CRACRAFT:  Any objection to General Counsel's 20 

Exhibit 29? 21 

MR. GAUGER:  None here. 22 

MR. PETERSON:  I should note, I'd like to note that one of 23 

the warnings, the December 3rd, 2015 written warning issued to 24 

Jonathan Van Loo references -- well, it makes a notation that 25 
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this is the second warning for the same offense, and respondent 1 

has stated that there is no written record of that discipline.   2 

It references a warning on 11/4/2015 and there's no 3 

written record of that discipline? 4 

JUDGE CRACRAFT:  And you would agree, Mr. Armstrong? 5 

MR. ARMSTRONG:  Yes, that's correct.  So just for 6 

clarification, what General Counsel's 29 consists of are the 7 

warnings and ultimately the termination notice given to Louie 8 

Morabito.  He was one of the three direct hire employees, it's 9 

been referred to. 10 

The subpoena also asks for copies of any other warnings 11 

given to regular direct employees, and so you'll see that 12 

there's a warning notice that was given to employee Caleb 13 

Alvarez, and there was a warning notice given to employee 14 

Jonathan Van Loo, and the reference to a prior warning on Mr. 15 

Van Loo was a verbal warning that did not get reduced to 16 

writing. 17 

And so we have no objection to the introduction of General 18 

Counsel Exhibit 29, with the stipulation that I think General 19 

Counsel and I have agreed to, that the General Counsel agrees 20 

that there is no contention that Mr. Morabito's termination was 21 

in any way violative of the National Labor Relations Act. 22 

MR. PETERSON:  That's correct. 23 

JUDGE CRACRAFT:  Thank you.  General Counsel's Exhibit 29 24 

is admitted. 25 
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(General Counsel Exhibit Number 29 Received into Evidence) 1 

MR. ARMSTRONG:  And, Your Honor, with respect to the 2 

provisional or conditional resting by the General Counsel, my 3 

understanding is there are two open items, there is a one-page 4 

series of text messages that's been produced, Bates stamped 5 

number 559, and the text messages are on there, but the times 6 

aren't on there, so the General Counsel has asked if we could 7 

provide him with the times.  I don't have those, but I will try 8 

to get those at the break or at lunchtime.  So that's item 9 

number one. 10 

And then item number two was, given the testimony 11 

yesterday about there being a video of picketing on one date, 12 

we got that last evening and produced it this morning on a 13 

thumb drive to the General Counsel.  I haven't even seen it, 14 

but it's produced. 15 

MR. PETERSON:  Just as a point of clarification, the text 16 

message document that respondent's counsel referenced I also 17 

need the date, the time, the sender and the recipient.  The 18 

recipient is fairly obvious, but the sender is unclear. 19 

JUDGE CRACRAFT:  Any other documents to offer at this 20 

point? 21 

MR. PETERSON:  More of a stipulation, General Counsel also 22 

subpoenaed video footage capturing the time clock where 23 

employees clock in and out at respondent's Suisun City, 24 

California facility for certain time periods on October 7th and 25 
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14th when Francisco Martinez was accused of failing to clock 1 

out, and respondent asserts that they don't exist, and I will 2 

turn it over to respondent to explain the video process. 3 

MR. ARMSTRONG:  And Kelly Bankston will correct me if I 4 

get this wrong, but my understanding of the video system at 5 

Squires Lumber facility in Suisun City is that the system 6 

automatically tapes over after 30 days, and so after 30 days, 7 

the video doesn't exist. 8 

So as of the date of the subpoena, there was no video of 9 

the dates in question as far back as October 2015. 10 

MR. PETERSON:  And how is -- I was going to ask you to 11 

describe the way in which you can preserve that video. 12 

MR. ARMSTRONG:  I personally don't know the details on how 13 

to preserve the video.  I think that -- I'm not competent to 14 

answer that. 15 

JUDGE CRACRAFT:  Would you want Ms. Bankston to offer the 16 

information to the General Counsel informally? 17 

MR. ARMSTRONG:  Sure. 18 

JUDGE CRACRAFT:  Can you --  19 

MS. BANKSTON:  You're able to download it at the time to 20 

your computer and save it as like a .wav file or a .jpeg file. 21 

MR. PETERSON:  So you can only do it at the time? 22 

MS. BANKSTON:  You have -- within the 30 days you can do 23 

it. 24 

MR. PETERSON:  Okay.  So within 30 days it can be 25 
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retrieved or preserved --  1 

MS. BANKSTON:  Correct. 2 

MR. PETERSON:   -- if you -- what step do you have to take 3 

to do that?  Say that again. 4 

MS. BANKSTON:  You would have to open the system, search 5 

for the date, search for the camera, there's probably 40 6 

cameras, search for the specific camera and then do a series 7 

of, you know, file, save as, and save it to a certain location 8 

on your computer. 9 

MR. PETERSON:  Okay.  Thank you. 10 

And with that, General Counsel provisionally rests. 11 

JUDGE CRACRAFT:  And at this time, you may bring in your 12 

first witness. 13 

MR. ARMSTRONG:  All right.  If you want to go off the 14 

record for two minutes while I go --  15 

JUDGE CRACRAFT:  Yeah, we'll go off the record. 16 

MR. ARMSTRONG:  All right. 17 

JUDGE CRACRAFT:  Thank you. 18 

(Off the record at 9:09 a.m.) 19 

JUDGE CRACRAFT:  And just stay standing, we'll go on the 20 

record now.  You may call your first witness. 21 

(Counsel confer) 22 

MR. ARMSTRONG:  I'm sorry? 23 

JUDGE CRACRAFT:  You may call your first witness. 24 

MR. ARMSTRONG:  Thank you, Your Honor.  We call Kyle 25 
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Paxson. 1 

JUDGE CRACRAFT:  Mr. Paxson, please raise your right hand. 2 

Whereupon, 3 

KYLE PAXSON 4 

having been duly sworn, was called as a witness herein and was 5 

examined and testified as follows: 6 

JUDGE CRACRAFT:  Have a seat there. 7 

THE WITNESS:  Thank you. 8 

JUDGE CRACRAFT:  And state your name for the record. 9 

THE WITNESS:  My name's Kyle Paxson. 10 

JUDGE CRACRAFT:  Please spell your first and last name. 11 

THE WITNESS:  K-Y-L-E, P-A-X-S-O-N. 12 

JUDGE CRACRAFT:  Thank you very much. 13 

Mr. Armstrong, you may question. 14 

MR. ARMSTRONG:  Thank you, Your Honor. 15 

DIRECT EXAMINATION 16 

Q BY MR. ARMSTRONG:  Good morning, Mr. Paxson. 17 

A Good morning, Dwight. 18 

Q I'm going to ask you some questions and the format is 19 

question and answer. 20 

A Okay. 21 

Q And all of us lawyers try to do the best job we can in 22 

asking clear questions, but sometimes we don't succeed. 23 

A Okay. 24 

Q So if I or any of the lawyers ask you a question that you 25 
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don't fully understand, tell us, we'll certainly try to 1 

rephrase it. 2 

A Okay. 3 

Q The gentlemen to my right are the NLRB lawyer and the 4 

Union lawyer and the Union representative. 5 

A Okay. 6 

Q Okay?  All right.  So you've stated your name for the 7 

record.  Are you currently employed? 8 

A Yes, I am. 9 

Q By whom are you currently employed? 10 

A Squires Lumber Company. 11 

Q How long have you been employed by Squires Lumber Company? 12 

A A little over 15 years. 13 

Q Okay.  You keep leaning in to talk into the microphone.  I 14 

don't think you need --  15 

A I don't have to? 16 

Q  -- to do that, is that --  17 

A Okay.  I just -- 18 

Q Court reporter can probably hear you okay, so just --  19 

JUDGE CRACRAFT:  No, it's no problem.  It doesn't amplify 20 

your voice, it just transmits --   21 

THE WITNESS:  Oh, I see. 22 

JUDGE CRACRAFT:   -- to the court reporter. 23 

THE WITNESS:  Got you. 24 

MR. ARMSTRONG:  So you can just sit back and --  25 
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THE WITNESS:  Relax a little bit. 1 

MR. ARMSTRONG:  Yeah, and relax, right.   2 

Q BY MR. ARMSTRONG:  I missed that answer.  How long you 3 

been employed with the company? 4 

A Fifteen years. 5 

Q Fifteen years, okay.  And what is your current position 6 

with the company? 7 

A Vice president. 8 

Q Where are you based? 9 

A Colton, California. 10 

Q And as the company's vice president, can you give us an 11 

overview of your job duties and responsibilities? 12 

A Yeah, my brother and I run the company.  We manage the 13 

daily operations of the company, financial decisions, 14 

employment decisions, hiring, firing.  We still do a lot of 15 

sales and I manage a lot of the fabrication that we do, both in 16 

southern California and northern California, as well. 17 

Q Can you describe a little bit about the managerial 18 

structure in the organization, other than you.  You mentioned 19 

your brother. 20 

A Yes.  My brother, Chris, is the president of the company; 21 

our mother is the CEO, below us we have our CFO, general 22 

manager, operations managers, HR manager, middle managers, yard 23 

managers and the list goes on and on. 24 

Q And how long has Squires Lumber Company been in business? 25 
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A Seventy-nine years, I believe, 76 years, since 1946. 1 

Q And has your family been involved for much of that time? 2 

A Yes.  For the entirety of the company. 3 

Q Okay.  Was your father involved at one point? 4 

A Yes, he was. 5 

Q Okay, and he passed away, I understand? 6 

A He passed away almost four years ago. 7 

Q And your mother is now the chief executive officer? 8 

A Yes, sir. 9 

Q Okay.  Can you describe a little bit for us and for the 10 

Judge what Squires Lumber Company does? 11 

A Yes, we're a full-service lumber yard.  We sell two by 12 

fours to 12 by 12 timber.  We have a milling operation where we 13 

manufacture all sorts of wedges, chamfers, all different 14 

components for construction of all types.  We sell framing 15 

packages, custom homes, windows, doors, and we also do concrete 16 

form fabrication and concrete form plywood sales where we build 17 

panels for all sorts of different applications; high rises, 18 

parking structures, bridges.  We also build, like, planter 19 

boxes for landscaping companies, the list could go on and on.  20 

Just whatever is required. 21 

Q Okay.  What type of customers does Squires Lumber sell to? 22 

A We sell to somebody that walks in off the street.  We're 23 

also Ace Hardware, so whoever walks in off the street, the 24 

commercial contractor, the engineering contractor, somebody 25 
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that's doing a remodel in their basement or an addition on 1 

their home.  If -- we don't segregate -- whatever. 2 

Q How much of the company's form business, concrete form 3 

business is commercial as opposed to residential? 4 

A It's probably about 90 percent commercial versus ten 5 

percent. 6 

Q So the bulk of its commercial work? 7 

A Yes.   8 

Q For general contractors? 9 

A Yes, sir. 10 

Q All right.  How do the forms, when they are manufactured 11 

in the Squires Lumber Company yard, how do they get, actually, 12 

to the customer or job site? 13 

MR. GAUGER:  I'm going to object.  It's only relevant if 14 

we're talking about northern California. 15 

MR. ARMSTRONG:  I can ask whether there's a difference 16 

between northern and southern California. 17 

JUDGE CRACRAFT:  Certainly. 18 

MR. ARMSTRONG:  Okay. 19 

Q BY MR. ARMSTRONG:  Are you familiar with how the company's 20 

concrete panel forms are delivered from the company's lumber 21 

yard to customers? 22 

A Yes. 23 

Q Is there any difference in the way that they're 24 

transported between southern California and northern 25 
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California? 1 

A No. 2 

Q All right.  Could you describe for us how that happens? 3 

A Yes.  For instance, well, on northern California, we'll 4 

load a truck up with the completed product, whether it be our 5 

truck or a sub-hauler, somebody that we hire to come in and 6 

take the load for us.  They'll either take it that day or 7 

they'll go and sleep for the night and take it the next 8 

morning, just depends on when the customer needs the material. 9 

Q Okay.  Are you familiar with an entity by the name of SLC 10 

Transportation? 11 

A Yes, I am. 12 

Q What is that? 13 

A That is our transportation company. 14 

Q Okay.  And who owns that? 15 

A Squires Lumber. 16 

Q Are there any employees in northern California that 17 

receive paychecks from SLC transportation? 18 

A Yes, there is. 19 

Q How many? 20 

A One. 21 

Q What is his name? 22 

A Patrick O'Leary. 23 

Q What does he do? 24 

A He is our driver. 25 
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Q And can you tell me who manages the operations of SLC 1 

Transportation? 2 

A It's managed by my brother and I. 3 

Q Okay.  Is there anybody other than you and your brother 4 

who have responsibility for managing SLC transportation? 5 

A Yes, there is. 6 

Q Who is that? 7 

A That'd be John Gilfillan. 8 

Q Okay. 9 

A Our operations manager. 10 

Q And John Gilfillan is your operations manager where? 11 

A In northern California. 12 

Q Okay.  Other than the three of you, is there anyone else 13 

that --  14 

A Yes. 15 

Q  -- helps manage SLC Transportation? 16 

A In southern California, yes, we have our transportation 17 

manager, and we have two transportation managers down there 18 

that --  19 

Q And the transportation managers that are employed in 20 

southern California, by whom are they employed? 21 

A By Chris and myself.  My brother and I. 22 

Q But what entity employs them? 23 

A Squires Lumber. 24 

Q Okay.  Not SLC Transportation? 25 
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A I can't -- yes, they're employed by Squires Lumber 1 

Company. 2 

Q Okay.   3 

JUDGE CRACRAFT:  Is SLC also providing drivers in southern 4 

California? 5 

THE WITNESS:  Yes, Your Honor. 6 

JUDGE CRACRAFT:  Thank you. 7 

THE WITNESS:  Uh-huh.  8 

Q BY MR. ARMSTRONG:  Are you familiar with the Squires 9 

Lumber Company operation in northern California? 10 

A Yes, I am. 11 

Q In what city is that located? 12 

A Suisun City. 13 

Q And could you describe the general area in which that's 14 

located? 15 

A Yes.  It's a very agricultural area.  There's a lot of 16 

farming land right next door to us.  We have a concrete plant 17 

next door to us, a fertilizer plant, a power plant.  Most of 18 

its fairly rural.  There's not -- it's a lot of sheep and cows. 19 

Q What's the address of the facility? 20 

A 3839 Bithell Lane, Suisun City. 21 

Q And does Squires Lumber Company own that property? 22 

A No, we don't. 23 

Q How is it that you use it, pursuant to what terms do you 24 

use it? 25 
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A A lease, we pay a monthly rate. 1 

MR. ARMSTRONG:  Your Honor, if I could approach the 2 

witness, I'm going to --  3 

JUDGE CRACRAFT:  Certainly. 4 

MR. ARMSTRONG:   -- mark as Employer's Exhibit 47 a 5 

document called standard industrial commercial single tenant 6 

lease. 7 

(Respondent Exhibit Number 47 Marked for Identification) 8 

MR. GAUGER:  It's 47. 9 

MR. ARMSTRONG:  It's 47, I'm sorry.  My fault. 10 

Q BY MR. ARMSTRONG:  And Mr. Paxson, I'll ask you to just 11 

take a look at that and after you've taken a look at that, let 12 

me know when you're ready to have me ask a few questions about 13 

it. 14 

A You can go right ahead. 15 

Q Are you familiar with what Exhibit 47 is? 16 

A Yes, sir. 17 

Q What is it? 18 

A It's our lease agreement for our northern California 19 

property. 20 

Q Okay.  And is this lease currently in effect? 21 

A Yes, it is. 22 

Q Was it in effect in September of 2015? 23 

A Yes, it was. 24 

Q Is this the only lease that Squires Lumber Company had for 25 
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its Suisun City facility? 1 

A Yes. 2 

Q Okay.  And it mentions that the lessor is the name of 3 

Lambie Industrial Park, you see that? 4 

A Yes, sir. 5 

Q Does Squires Lumber Company have any ownership interest in 6 

Lambie Industrial Park? 7 

A No, sir. 8 

Q Is there any relationship whatsoever that you're aware of 9 

between Squires Lumber Company and Lambie Industrial Park? 10 

A No. 11 

Q Do you know who owns the property --  12 

A Yes, I do. 13 

Q Yeah, you have to wait for me to finish my question.  I 14 

know you can get a little anxious.  Do you know who owns the 15 

property at 3839 Bithell Lane in Suisun City? 16 

A Yes, I do. 17 

Q Who is that? 18 

A That's the Emigeihs.  They're a -- they own quite a bit of 19 

acreage in that area. 20 

Q That's probably a tough name to spell.  Do you know how to 21 

spell it? 22 

A It's E -- it's very tough.  I don't know the proper 23 

spelling.  It's E -- I know it starts E-M-I-G-E-I-H or 24 

something like that. 25 
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Q Okay, yeah.  So have you -- strike that, I'll start again.   1 

A Okay. 2 

Q Do you have any responsibilities in terms of the company's 3 

northern California operations in Suisun City? 4 

A Yes. 5 

Q What are your responsibilities for that operation? 6 

A I still do a fair amount of the sale up there.  I direct 7 

John and others what to do, as far as deliveries to make, 8 

panels to make, any sort of operational questions that need to 9 

be answered, they'll be directed towards me. 10 

Q Are you familiar with the physical layout of the facility 11 

in northern California? 12 

A Yes. 13 

Q And how are you familiar with that? 14 

A Being up there several times and walking the property. 15 

Q And by the way, the panel form business in which you are 16 

in, can you describe that business generally? 17 

A Yes.  We -- a customer calls with an order or an estimate 18 

that we have to do.  They give us a drawing.  We bid that 19 

drawing and we give them a price.  They give us a PO for that 20 

product and we begin the cutting of the materials and the 21 

fabrication of the panels. 22 

Q Are you the only company that does that in northern 23 

California? 24 

A No, sir. 25 
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Q Are there others? 1 

A Yes. 2 

Q How would you describe the relationship between the 3 

businesses? 4 

A It's very competitive. 5 

JUDGE CRACRAFT:  And a PO is a purchase order? 6 

THE WITNESS:  Yes, Ma'am. 7 

JUDGE CRACRAFT:  Thank you. 8 

MR. ARMSTRONG:  Your Honor, are the exhibits from 9 

yesterday at the witness table or --  10 

JUDGE CRACRAFT:  I believe so. 11 

THE WITNESS:  I have some paperwork here. 12 

MR. ARMSTRONG:  Okay. 13 

Q BY MR. ARMSTRONG:  Could you, Mr. Paxson, find 14 

Respondent's Exhibit 46, which looks like this? 15 

A Yes, I have it right here. 16 

Q Can you explain for the Judge and the lawyers present what 17 

Exhibit -- well, first of all, let me ask you, are you familiar 18 

with what Exhibit 46 is? 19 

MR. GAUGER:  Objection, vagueness.  Familiar with this 20 

very document or familiar with the use of this kind of  21 

document --  22 

MR. ARMSTRONG:  I'll take it one at a time.  23 

MR. GAUGER:   -- in the industry? 24 

JUDGE CRACRAFT:  Thank you. 25 
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Q BY MR. ARMSTRONG:  With respect to Employer's Exhibit 46, 1 

are you familiar with this type of document? 2 

A Yes, sir. 3 

Q And could you describe for us what your understanding of 4 

this type of document is? 5 

A It's a drawing or schematic that we use to bid the panel 6 

work and then also what we use to build off of. 7 

Q All right.  And with whom -- does Squires Lumber Company 8 

use a number of documents like Exhibit 46 in its day to day 9 

business operations? 10 

A Yes, we do. 11 

Q And who is privileged to see examples of what's been 12 

marked as Exhibit 46? 13 

MR. GAUGER:  Objection, vagueness.  Privileged according 14 

to Squires practice, the law? 15 

JUDGE CRACRAFT:  You want to know in the ordinary course 16 

of business --  17 

MR. ARMSTRONG:  In the ordinary course --  18 

JUDGE CRACRAFT:   -- who at Squires Lumber, northern 19 

California, sees this? 20 

MR. ARMSTRONG:  That would be a good first question, 21 

thanks. 22 

THE WITNESS:  Yes, it's our management and our lead 23 

fabricator. 24 

Q BY MR. ARMSTRONG:  Does this look like a Squires document 25 
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to you? 1 

A Yes, it does. 2 

Q Okay.  And how can you tell that? 3 

A Because I recognize this exact job.  I know which job this 4 

is for. 5 

Q Is it a job in northern or southern California? 6 

A Northern California. 7 

Q Okay.  And with whom does Squires share such documents, if 8 

anyone, outside of the company? 9 

A Just between the customer that sends it and ourselves. 10 

JUDGE CRACRAFT:  Could I interrupt with a question?  I 11 

think you initially identified Respondent's 46 as A drawing or 12 

a schematic to bid panel work. 13 

THE WITNESS:  Uh-huh. 14 

JUDGE CRACRAFT:  Is it ordinarily sent to you by the 15 

person who wants the panel work performed -- 16 

THE WITNESS:  Yes. 17 

JUDGE CRACRAFT:  -- and bid on? 18 

THE WITNESS:  Yes, Your Honor. 19 

JUDGE CRACRAFT:  Okay.  So it's not an internal Squires 20 

document.  It's something that comes to you to bid -- 21 

THE WITNESS:  Correct. 22 

JUDGE CRACRAFT:  The job.  Okay.  Thank you.  I got a 23 

little confused. 24 

Q BY MR. ARMSTRONG:  And with respect to documents of the 25 
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type that appear as Exhibit 46 -- 1 

A Uh-huh. 2 

Q -- are those documents that you would allow outside of the 3 

company? 4 

A No.  We would not. 5 

Q I'm going to direct your attention to the date of 6 

September 2nd, 2015. 7 

A Okay. 8 

Q Do you recall anything in particular happening or being 9 

advised of anything in particular happening on that date in 10 

Northern California? 11 

A Yes, I do. 12 

Q What do you recall hearing on that date? 13 

A I recall speaking with John Gilfillan and he informed me 14 

that -- 15 

MR. PETERSON:  Objection.  Hearsay. 16 

MR. ARMSTRONG:  Well, it goes to the state of mind and 17 

it's not being introduced for the truth of the matter. 18 

JUDGE CRACRAFT:  Pardon me.  I didn't get even the 19 

question, because I was concerned that the person in the back 20 

of the room might be a witness and -- 21 

MR. HARLAND:  I'm not a witness, Your Honor.  I'm just a 22 

lawyer at the Wein -- 23 

JUDGE CRACRAFT:  Thank you.  I don't think we've met 24 

before. 25 
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MR. GAUGER:  This is Bruce Harland. 1 

MR. HARLAND:  Bruce Harland. 2 

JUDGE CRACRAFT:  Nice to see you.  I've seen your name 3 

before.  I just wanted to make sure it wasn't a witness.  Could 4 

you repeat your question? 5 

MR. ARMSTRONG:  Thank you. 6 

Q BY MR. ARMSTRONG:  Direct your attention back to September 7 

2nd, 2015.  What is the first thing you can remember hearing 8 

that morning about the Northern California facility? 9 

A That approximately 6:30 a.m. or so, he -- 10 

MR. PETERSON:  Objection.  Foundation. 11 

JUDGE CRACRAFT:  Let's find out where the witness was, if 12 

they talked by phone, what time of day it was, if anyone else 13 

was present.  Can you supply those -- 14 

THE WITNESS:  Yes. 15 

JUDGE CRACRAFT:  -- details? 16 

THE WITNESS:  We spoke over the phone.  It was probably 17 

about 7:30 in the morning, when he notified me of what 18 

happened. 19 

JUDGE CRACRAFT:  And he called you? 20 

THE WITNESS:  He called me.  I was at home. 21 

JUDGE CRACRAFT:  Thank you. 22 

Q BY MR. ARMSTRONG:  And this is John Gilfillan? 23 

A Yes, John Gilfillan.  Yes. 24 

Q Okay.  So you were at home in Southern California? 25 
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A Yes, sir. 1 

Q And Mr. Gilfillan contacted you? 2 

A Yes, sir. 3 

Q And what did he say? 4 

MR. PETERSON:  Objection.  Hearsay. 5 

JUDGE CRACRAFT:  Overruled. 6 

THE WITNESS:  Continue? 7 

Q BY MR. ARMSTRONG:  Yes, you may. 8 

A He said that he was ambushed by several people, including 9 

three of our employees, and presented a document, and was -- 10 

told me he was very nervous, scared.  Did not have any idea 11 

what was going on.  He called for guidance and I just told him 12 

to relax.  He was very shooken up.  He didn't know what to do. 13 

Q How long had John Gilfillan worked for the company as of 14 

September, 2015? 15 

A Approximately six or seven months. 16 

Q What did you tell Mr. Gilfillan to do? 17 

A I told him just to relax.  Everything's going to be okay.  18 

And just -- I told him to shut the gate on the outside of the 19 

yard and to kind of compose himself, so we could figure out 20 

what was going on.  And we -- let us contact our counsel and 21 

figure out what was going on and we'll get back to him. 22 

Q Okay.  What was the next thing that you remember on 23 

September 2nd of 2015 regarding what was happening in the 24 

Northern California facility? 25 
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A Sorry.  Could you say that again? 1 

Q Yes.  What -- after your conversation with Mr. Gilfillan, 2 

which you've now -- 3 

A Uh-huh. 4 

Q -- kind of walked us through -- 5 

A Uh-huh. 6 

Q -- what's the next thing that you can remember about what 7 

was happening in the Northern California facility on that date? 8 

A Well, we had three employees that wanted to unionize the 9 

Company or to begin bargaining with us.  And you know, I don't 10 

know exactly -- sorry.  It's just -- trying to recall here. 11 

Q Did you get any paperwork on September 2nd, 2015? 12 

A Yes. 13 

Q And how did you receive that paperwork? 14 

A It was via email. 15 

Q Okay.  From whom? 16 

A From John. 17 

Q If you could look at General Counsel Exhibit Number 3. 18 

A I have it here. 19 

Q It looks like this? 20 

A Yeah. 21 

Q All right.  So if you could look at the first page of 22 

that.  It's called General Counsel Exhibit 3 and there's a big 23 

A at the bottom of it on the first page. 24 

A Yes. 25 
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Q And please read that and then let me know when you're 1 

ready for a question. 2 

A Okay.  Go ahead. 3 

Q Have you ever seen this exhibit before? 4 

A Yes, I am. 5 

Q When did you first see it? 6 

A It was that day? 7 

Q Meaning September 2nd -- 8 

A September 2nd. 9 

Q -- 2015? 10 

A Uh-huh. 11 

Q Okay.  And I know it's natural to talk over each other, 12 

but -- 13 

A Sorry. 14 

Q -- for the Court Reporter, it'd be best to try to wait for 15 

the question and then answer it. 16 

A Yeah. 17 

Q It's only natural what you're doing. 18 

A Okay. 19 

Q All right.  So a -- do you remember what time of day you 20 

first saw the first page of General Counsel Exhibit 3? 21 

A When I got to the office, it was probably about 8:30 or 22 

so. 23 

Q And it was sent to you by whom? 24 

A By John Gilfillan. 25 
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Q Okay.  Now having -- and gotten to the office in the 1 

morning on September 2nd, 2015 and then having seen the first 2 

page of General Counsel Exhibit 3, what did you do next? 3 

A We -- my brother and I conferred and we called our 4 

counsel, our legal counsel.  And that was pretty much it. 5 

Q Did you have communications later that morning with Mr. 6 

Gilfillan? 7 

A Yes, we did. 8 

Q Did you give him any instructions? 9 

A Yes, we told him to just go business as usual. 10 

MR. GAUGER:  I'm going to object as to we.  I assume, but 11 

don't know that there was no lawyer involved in this 12 

conversation, because if there was, we obviously can't have it. 13 

THE WITNESS:  My -- 14 

Q BY MR. ARMSTRONG:  You -- 15 

THE WITNESS:  -- brother and I. 16 

Q BY MR. ARMSTRONG:  Okay.  Thank you. 17 

JUDGE CRACRAFT:  Okay.  So you were both on the phone and 18 

you spoke to Mr. Gilfillan? 19 

THE WITNESS:  Yes, Your Honor. 20 

JUDGE CRACRAFT:  About what time was that? 21 

THE WITNESS:  It was probably 8:45, 9:00. 22 

JUDGE CRACRAFT:  Thank you.  Please continue. 23 

Q BY MR. ARMSTRONG:  So you and your brother Chris were on 24 

the phone and you contacted Mr. Gilfillan -- 25 
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A Yes. 1 

Q -- correct?  And can you recall what you said to Mr. 2 

Gilfillan, either you or your brother? 3 

A We told him that, "Just business as usual, john.  You 4 

know, it's nothing to worry about now.  We'll get it figured 5 

out."  And we told him that you know, like I said, again, to 6 

make sure the gate was shut, make sure we didn't have any 7 

surprises -- anymore surprises and we could monitor who was 8 

coming in and out of the yard.  We instructed him to shut the 9 

door to his office and to the outside office as well.   10 

 We didn't want -- we have proprietary information in 11 

there.  We did not want anybody and their brother coming in 12 

looking and seeing what we were up to and doing, so from that 13 

point, we told him to just keep everything sealed up and just 14 

go about your day and we'll get back to him. 15 

Q Did you say anything to him about what he should do if 16 

anybody tried to give him another piece of paper? 17 

A Yes. 18 

Q What did you tell him in that regard? 19 

A We told him to not accept -- 20 

MR. PETERSON:  I'm going to object on foundation grounds.  21 

The testimony we is -- 22 

THE WITNESS:  I'm sorry. 23 

MR. PETERSON:  -- not sure who's doing the speaking. 24 

THE WITNESS:  Right. 25 
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Q BY MR. ARMSTRONG:  All right.  So it would be good, Mr. 1 

Paxson, when you're explaining -- 2 

A My brother and I -- 3 

Q -- if you were involved, who was talking, whether it was 4 

you or your brother, Chris. 5 

A Okay. 6 

Q All right.  So you remember the question, which is did 7 

either you or Chris give Mr. Gilfillan any instructions on what 8 

to do, should someone present an additional paper to him? 9 

A Yes.  My brother, Chris, told him not to accept the 10 

documents and to tell whoever was handing him the documents to 11 

please forward them to our legal counsel. 12 

Q Were you -- and you overheard that conversation? 13 

A Yes.  I was sitting in the office. 14 

Q Okay.  As of September 2nd, 2015, you had known Mr. 15 

Gilfillan for how long? 16 

A About six or seven months. 17 

Q Okay.  And based on your evaluation of his state of mind 18 

when you spoke to him on September 2nd, how would you describe 19 

that? 20 

A Very scared, anxious, nervous.  I know he takes medication 21 

for anxiety.  And I had -- we had never crossed this path with 22 

him before, but he was very rattled. 23 

Q When you -- you or your brother Chris, in the 24 

conversations you heard, asked Mr. Gilfillan to not accept any 25 
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paperwork directly, but to forward it all to whom?  To -- 1 

A To our attorneys. 2 

Q Okay.  And were there any specific instructions on whether 3 

he should even look at it? 4 

A We did not tell him to look at anything.  Put -- fold it 5 

up, put it in an envelope and mail it. 6 

Q Okay.  Did that instruction ever change? 7 

A No, sir. 8 

Q So that was true up through today? 9 

A Yes, sir. 10 

Q And has Mr. Gilfillan, to your knowledge, complied with 11 

that instruction? 12 

A Yes, he has. 13 

Q You mentioned something about instructing Mr. Gilfillan to 14 

keep the outside gate to the property closed after the events 15 

of the morning on September 2nd, 2015. 16 

A Uh-huh. 17 

Q Was that you or Chris who asked him to do that? 18 

A That was my brother, Chris. 19 

Q And did you hear your brother Chris do that? 20 

A Yes, I was there. 21 

Q Did your brother Chris explain the rationale for that? 22 

A Yes, he did. 23 

Q What did he explain as the rationale? 24 

A We didn't want any more surprise visits or ambushes.  We 25 
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wanted to be able to let people in that we wanted in and let 1 

people -- and not -- we wanted to monitor who was coming in and 2 

out of our property of the -- 3 

Q You also mentioned that you -- either you or Chris asked 4 

Mr. Gilfillan to keep the door locked.  Can you identify what 5 

door you were talking about? 6 

A The main door to get into the office.  There's a small 7 

office suite inside the warehouse and there's a door to get in 8 

and then there's a door to get into his little office.  We 9 

instructed him to close the outer door for the entire office. 10 

Q And when you're talking about the outer door, is that the 11 

one that leads into the warehouse -- 12 

A Yes. 13 

Q -- where the millworkers work? 14 

A Yes. 15 

Q And did Chris Paxson, your brother, explain why he -- that 16 

John Gilfillan should from this point forward, keep that door 17 

locked? 18 

A Yes.  It was -- 19 

Q What did he say? 20 

A We have proprietary information there.  We have our panel 21 

drawings, panel bids, customer deliveries, truck routes, stuff 22 

that we didn't want people seeing besides our management. 23 

Q And as far as you know, has Mr. Gilfillan complied with 24 

that instruction? 25 



 

ΛVTranz 
www.avtranz.com · (800) 257-0885 

668 

MR. PETERSON:  Objection.  Calls for speculation. 1 

MR. ARMSTRONG:  As far as he knows. 2 

JUDGE CRACRAFT:  As far as he knows.  I'll accept it for 3 

what it's worth. 4 

Q BY MR. ARMSTRONG:  And have you changed that instruction 5 

at all or your brother changed that instruction from September 6 

2nd through now? 7 

A No, sir. 8 

JUDGE CRACRAFT:  I wanted to ask you.  I think you used 9 

the word shut the door to the -- what I think of as the outer 10 

office, the one that connects the office area to the warehouse. 11 

THE WITNESS:  Yes, Your Honor. 12 

JUDGE CRACRAFT:  And counsel used the term lock the door.  13 

And those are two different things to me. 14 

THE WITNESS:  Uh-huh. 15 

JUDGE CRACRAFT:  Do you remember whether the term shut or 16 

lock was used? 17 

THE WITNESS:  I believe it was shut and lock. 18 

JUDGE CRACRAFT:  Shut and lock.  Thank you. 19 

Q BY MR. ARMSTRONG:  Mr. Paxson, in the Company's Northern 20 

California operations -- and let's go back to September of 21 

2015.  About how many employees worked in what I'll call the 22 

lumber yard or the warehouse? 23 

A Approximately seven, I believe. 24 

Q How many of those who were directly employed by Squires, 25 
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if you know? 1 

A Four. 2 

Q And how -- who -- by whom were the others employed? 3 

A Temporary agencies. 4 

Q All right.  And are you familiar with the company's 5 

practice in retaining temporary employees in Northern 6 

California? 7 

A Yes. 8 

MR. GAUGER:  Objection, vague.  Retain. 9 

Q BY MR. ARMSTRONG:  Are you familiar with the Company's 10 

practice in Northern California of utilizing temporary 11 

employees? 12 

A Yes. 13 

MR. GAUGER:  Objection, vague.  Utilize. 14 

JUDGE CRACRAFT:  I'll allow that. 15 

MR. GAUGER:  Okay. 16 

Q BY MR. ARMSTRONG:  Can you describe that practice? 17 

A Yes.  When we have -- it's not a consistent flow of work 18 

that we have.  So when a job is -- when we require more 19 

employees to complete a job, we call a temporary agency to help 20 

facilitate the manpower we need to complete a job. 21 

Q Does it ever happen that a millworker would be directly 22 

hired without being a temporary employee in Northern 23 

California? 24 

A No. 25 
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Q Subsequent to September 2nd, 2015, did you have occasion 1 

to visit the Northern California facility? 2 

A Yes. 3 

Q Do you remember when the next time was that you were up in 4 

Northern California? 5 

A After September? 6 

Q After September 2nd, 2015. 7 

A it was at the beginning of October. 8 

Q What was the purpose in you going to Northern California 9 

on that date? 10 

A It was to talk to the employees. 11 

Q Which employees were you going to talk to? 12 

A Everyone. 13 

Q Okay.  So that meant the direct hires as well as the 14 

temporary employees? 15 

A Yes. 16 

Q Okay.  And did you in fact do that? 17 

A Yes, I did. 18 

Q Other than you, can you tell us who was present when you 19 

did that? 20 

A Yes.  My brother, Chris.  We had Ricardo, who was our -- 21 

one of legal team.  We had Francisco.  Bobby was there.  Caleb.  22 

And John Gilfillan, our outside salesman, Bill, and a few temp 23 

employees, Milton and I'm not sure the other names that were 24 

there. 25 
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Q Do you remember what time of day you spoke to the 1 

employees? 2 

A It was after lunch. 3 

Q Were they on the clock? 4 

A Yes. 5 

Q Where was the presentation made? 6 

A Their lunch area. 7 

Q So in the warehouse? 8 

A Yes. 9 

Q Who spoke? 10 

A I did. 11 

Q Did you speak off the cuff? 12 

A No, I did not. 13 

Q How was it that you knew what to say? 14 

A I read off of a paper that was written for us. 15 

Q Did your brother Chris say anything? 16 

A No, he did not. 17 

Q Did Ricardo say anything? 18 

A No, he did not. 19 

Q Did John Gilfillan say anything? 20 

A No, he did not. 21 

Q Did Bill, the salesperson, say anything? 22 

A No, he did not. 23 

Q So it was only you? 24 

A Yes, sir. 25 
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Q I'm going to show you -- or it's up there in front of   1 

you -- 2 

A Okay. 3 

Q a copy of General Counsel Exhibit 23. 4 

A Okay.  Yeah.  Getting there. 5 

Q Okay. 6 

A Sorry. 7 

Q I have an extra copy if you need it.  Would that speed 8 

things up? 9 

A Yeah, would you mind?  Sorry.  If you would.  Oh, I found 10 

it. 11 

Q Got it? 12 

A Yeah. 13 

Q By the way, before I get there, since the Judge asked you 14 

a question about closing or locking the door -- 15 

A Uh-huh. 16 

Q -- let me go back to the gate outside. 17 

A Yes. 18 

Q Did you instruct John Gilfillan to ever lock the outside 19 

gate? 20 

A No, sir. 21 

Q Just close it. 22 

A Just close it. 23 

Q Have you seen General Counsel Exhibit 23 before? 24 

A Yes, I have. 25 
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Q Can you identify us (sic) what it is? 1 

A This is was the speech I read -- 2 

Q Okay. 3 

A -- to the employees. 4 

Q You read this? 5 

A Yes, sir. 6 

Q Okay.  Do you remember -- in looking over it, it's three 7 

pages long. 8 

A Uh-huh. 9 

Q Is there anything on here that you did not read? 10 

A No. 11 

Q Is there anything that you said to the employees when you 12 

spoke to them that's not written on Exhibit 23? 13 

A No. 14 

Q The beginning of the document that's been marked as 15 

Exhibit 23 indicates that the speaker was Chris Paxson.  Was it 16 

Chris that spoke or you that spoke? 17 

A It was me. 18 

Q Okay.  Did you identify yourself? 19 

A Yes, I did. 20 

Q After you read the speech that's marked as Exhibit 23, did 21 

anybody say anything? 22 

A No. 23 

Q Were there any questions? 24 

A No, sir. 25 
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Q And what did you do next? 1 

A Just thanked them for all their hard work and we went 2 

about our day.  Everybody went back to work. 3 

MR. ARMSTRONG:  We'll mark as Employer's Exhibits 48 and 4 

49 two notices. 5 

(Respondent Exhibit Number 48 and 49 Marked for Identification) 6 

JUDGE CRACRAFT:  Before you start asking about that, are 7 

you offering Respondent's Exhibit 46? 8 

MR. ARMSTRONG:  47, I think.  Oh, 46, correct.  And 47. 9 

JUDGE CRACRAFT:  Any objection to Respondent's 46, which 10 

was the schematic drawing?  We saw it yesterday.  But it was 11 

not authenticated. 12 

MR. PETERSON:  Can I have a quick voir dire? 13 

JUDGE CRACRAFT:  Certainly.  We're talking now about the 14 

schematic drawing.  I just don't want to get too many exhibits 15 

away. 16 

THE WITNESS:  No, I got you. 17 

JUDGE CRACRAFT:  Okay.  So he has it in front of him. 18 

VOIR DIRE EXAMINATION 19 

Q BY MR. PETERSON:  Do you have it in front of you? 20 

A Yes, sir. 21 

Q And do you -- so you said you've seen this specific 22 

document before? 23 

A Yes, I have. 24 

Q And with the handwritten annotations, you've seen it in 25 
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that form? 1 

A Yeah. 2 

Q Do you know who made the handwritten annotations? 3 

A That was Caleb. 4 

Q Caleb? 5 

A Uh-huh. 6 

Q Did you see him make those annotations? 7 

A I did not. 8 

Q Are you familiar with his handwriting? 9 

A Yes. 10 

Q And you identified his handwriting.  Do you know what 11 

purpose he makes the handwritten annotations for? 12 

A It's to -- I was giving him instructions over the phone as 13 

far as how to mount these brackets onto these clamps.  And he 14 

was making notes on the drawing. 15 

Q Okay.  So those notes reflect your instructions? 16 

A Yes, sir. 17 

Q Okay. 18 

MR. PETERSON:  No objection. 19 

MR. GAUGER:  None here. 20 

JUDGE CRACRAFT:  Respondent's 46 is admitted. 21 

MR. GAUGER:  Oh, I actually have one voir dire. 22 

JUDGE CRACRAFT:  Oh, please proceed. 23 

MR. GAUGER:  I'm sorry.  It's -- had -- a cup and a half 24 

of coffee isn't enough for me. 25 
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VOIR DIRE EXAMINATION 1 

Q BY MR. GAUGER:  What date, if you recall -- and I'm the 2 

Union's lawyer, by the way, Matt Gauger.  What date, if you 3 

recall -- probably not specifically, but approximately, did you 4 

discuss this document with Caleb? 5 

A It was probably -- I don't know specific dates, but it was 6 

probably around beginning of November. 7 

Q Beginning of November, 2015? 8 

A Yes, sir. 9 

Q Okay.  And you think that's when he -- around that time is 10 

when he made his notations, you think? 11 

A Yes. 12 

MR. GAUGER:  No objection to this document, Your Honor. 13 

JUDGE CRACRAFT:  Respondent's Exhibit 46 is admitted. 14 

(Respondent Exhibit Number 46 Received into Evidence) 15 

JUDGE CRACRAFT:  And Respondent's Exhibit 47, the lease.  16 

Any objection? 17 

MR. PETERSON:  No objection. 18 

MR. GAUGER:  None here. 19 

JUDGE CRACRAFT:  Respondent's Exhibit 47 is admitted. 20 

(Respondent Exhibit Number 47 Received into Evidence) 21 

JUDGE CRACRAFT:  Please proceed. 22 

MR. ARMSTRONG:  Okay. 23 

Q BY MR. ARMSTRONG:  Mr. Paxson, if you could look at 24 

Exhibits 48 and 49. 25 
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A Okay. 1 

Q And let me know whether you recognize them. 2 

A Yes, sir, I do. 3 

Q What is Exhibit 48?  Let's take them one at a time. 4 

A It's -- after September 2nd, we wanted to let our 5 

employees know that we were a law abiding company.  So we 6 

posted this outside the door.  And we wanted to let them know 7 

that they have the rights to organize if they want to organize.  8 

And we would accept that and agreed to that. 9 

JUDGE CRACRAFT:  And when you said, "We posted this," you 10 

put your hand on Respondent's 48? 11 

THE WITNESS:  Yes, ma'am. 12 

Q BY MR. PETERSON:  All right.  And I guess the same 13 

question I'll ask you with respect to Respondent's Exhibit 49. 14 

A Uh-huh. 15 

Q Can you tell us what that is? 16 

A That's another notice pretty much bullet pointing I think 17 

what the NLRB document stated.  You know, and also let them 18 

know that we would not retaliate if they decided to vote in the 19 

union.  And we're a law abiding company.  We don't -- we would 20 

agree to any terms that they -- that the employees wanted if 21 

they want, we would -- 22 

Q And looking at Exhibit 49. 23 

A Uh-huh. 24 

Q There's a signature on there.  Do you see that? 25 
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A Yes, sir. 1 

Q Whose signature is that? 2 

A That's my brother, Chris'. 3 

Q Are you familiar with your brother's signature? 4 

A I am. 5 

Q And do you know what happened with this Exhibit 49? 6 

A Yes.  It was posted below the NLRB document. 7 

Q Where? 8 

A Outside of the main office -- 9 

Q And -- 10 

A -- by the time clock. 11 

Q In what location? 12 

A It was posted -- 13 

Q Or what city? 14 

A In Suisun City.   15 

Q Okay. 16 

A I'm sorry. 17 

Q In Northern California? 18 

A Yes, sir. 19 

Q Okay. 20 

A Yeah. 21 

Q We talked a little bit about temporary employees and 22 

direct hire employees.  Do you remember that? 23 

A Uh-huh. 24 

JUDGE CRACRAFT:  I'm sorry to interrupt, but let's take 25 
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care of the documents. 1 

MR. ARMSTRONG:  Okay.  Sure. 2 

JUDGE CRACRAFT:  Are you -- 3 

MR. ARMSTRONG:  I'll move the admission of both 48 and 49. 4 

JUDGE CRACRAFT:  Thank you.  Any objection to Respondent's 5 

48? 6 

MR. PETERSON:  Lack of foundation as to the witness' 7 

knowledge of how and when these were posted. 8 

MR. ARMSTRONG:  There hasn't been any testimony about how 9 

or when they were posted, just that they were posted. 10 

JUDGE CRACRAFT:  Well, you said September, 2015 at one 11 

point.  And the other one is dated.  Have you actually seen 48 12 

and 49 on the -- 13 

THE WITNESS:  Yes, Your Honor. 14 

JUDGE CRACRAFT:  -- wall somewhere? 15 

THE WITNESS:  Uh-huh. 16 

JUDGE CRACRAFT:  And when did you see it? 17 

THE WITNESS:  I saw it yesterday.  I was at the yard 18 

yesterday.  And I saw it when John posted it.  I don't recall 19 

the exact date when the first document was posted, but the 20 

second document was posted on 1 -- 21 

JUDGE CRACRAFT:  And you don't know when 48 was posted. 22 

THE WITNESS:  Not the exact date, no, ma'am. 23 

JUDGE CRACRAFT:  Do you know the month? 24 

MR. PETERSON:  And don't speculate.  I mean, if you don't 25 
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know. 1 

THE WITNESS:  Right.  I don't know.  No. 2 

JUDGE CRACRAFT:  We'll tie that up -- 3 

MR. ARMSTRONG:  Sure. 4 

JUDGE CRACRAFT:  -- and then you can re-offer them. 5 

MR. ARMSTRONG:  Okay. 6 

JUDGE CRACRAFT:  Any observations from the union? 7 

MR. GAUGER:  We observed them on the wall in the 8 

photograph. 9 

JUDGE CRACRAFT:  Certainly.  We -- 10 

MR. GAUGER:  The Union does not object. 11 

JUDGE CRACRAFT:  Very good.  We'll get more details and 12 

then re-offer them. 13 

MR. ARMSTRONG:  Okay. 14 

DIRECT EXAMINATION (CONTINUED) 15 

Q BY MR. ARMSTRONG:  I wanted -- we talked a little bit 16 

about temporary employees and direct hire employees. 17 

A Uh-huh. 18 

Q Who's in charge of setting the wage rates for the direct 19 

hire employees in Suisun City? 20 

A My brother and I. 21 

Q Who's in charge of setting the wage rates for the 22 

temporary employees in Suisun City? 23 

A My brother and I. 24 

Q Does anybody else have the authority to change those wage 25 
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rates of either direct or temporary employees in Suisun City? 1 

A They can make recommendations, but ultimately it's my 2 

brother and I that make the final decision. 3 

Q Who specifically can make recommendations? 4 

A John? 5 

Q John Gilfillan? 6 

A Gilfillan.  I'm sorry. 7 

Q Anyone else? 8 

A We -- our employees in Southern California, but John 9 

Gilfillan in Northern California. 10 

Q Thanks.  I was just referring to Northern California. 11 

A Yes.  Uh-huh. 12 

Q Thank you. 13 

JUDGE CRACRAFT:  And has that been true since the time you 14 

opened up in Northern California? 15 

THE WITNESS:  Yes, Your Honor. 16 

JUDGE CRACRAFT:  Solely John Gilfillan -- 17 

THE WITNESS:  yes, Your Honor. 18 

JUDGE CRACRAFT:  -- could make recommendations. 19 

THE WITNESS:  Uh-huh. 20 

JUDGE CRACRAFT:  Thank you. 21 

MR. ARMSTRONG:  Your Honor, I have no further questions of 22 

this witness at this time. 23 

JUDGE CRACRAFT:  Thank you.  Cross-examination, Mr. 24 

Peterson. 25 
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MR. PETERSON:  Thank you, Your Honor. 1 

JUDGE CRACRAFT:  We could take a five minute break, if 2 

you'd like a bit of -- 3 

MR. GAUGER:  I would like to do that. 4 

MR. PETERSON:  Yeah, sure. 5 

JUDGE CRACRAFT:  Very good.  This is a good time for a 6 

break.  We'll be off the record. 7 

(Off the record at 9:54 p.m.) 8 

JUDGE CRACRAFT:  We'll be on the record.  Cross-9 

examination. 10 

MR. PETERSON:  Thank you, Your Honor. 11 

CROSS-EXAMINATION 12 

Q BY MR. PETERSON:  Good af -- good morning, Mr. Paxson. 13 

A Hi there. 14 

Q Hi.  I'm Matt Peterson.  I'm counsel for the General 15 

Counsel.  I'm just going to follow-up and ask you some 16 

questions. 17 

A Okay. 18 

Q How much -- how many times have you been actually 19 

physically at the Suisun City facility? 20 

A Over the entirety of the opening, I would say 21 

approximately four times. 22 

Q Four times.  And how many of those were prior to September 23 

2nd? 24 

A Two. 25 
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Q And then two after? 1 

A Yeah. 2 

Q And how much time did you spend there on each occasion? 3 

A It would be a day at a time. 4 

Q The full work day? 5 

A Yes, sir. 6 

Q And what did you do -- other than the speech you gave -- 7 

but what did you do when you were -- 8 

A Just walk around, talk to the employees.  Check on the 9 

production.  See how the manufacturing was going, the quality 10 

control.  Look at our inventory.  See what needed to be moved.  11 

Talk to John.  Make some phone calls to customers and respond 12 

to emails and stuff in the office. 13 

Q Okay.  So other than that, most of what you know of what 14 

actually happens there comes from John Gilfillan? 15 

A Yes, sir. 16 

Q And Caleb Alvarez as well? 17 

A Yes. 18 

Q How frequently do you communicate with Caleb Alvarez? 19 

A Every day. 20 

Q In what manner? 21 

A I -- most of it's over the phone.  I ask him how the 22 

production's going.  He tells me, you know, how many of these 23 

they get a day.  He asks me question as far as you know, what 24 

needs to be done next.  I have an assistant, basically, 25 
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Mauricio, who talks to him also.  And he tells him as far as 1 

cut this stuff, how to lay it up on the table to make it right.  2 

Just basically production questions about panel fabrication. 3 

Q What's your role in the hiring process? 4 

A John -- 5 

MR. ARMSTRONG:  Objection.  Vague as to Southern 6 

California or Northern California. 7 

Q BY MR. PETERSON:  In Northern California? 8 

A John Gilfillan will make a recommendation.  And then my 9 

brother and I will confer and decide whether or not this person 10 

will be a good fit for us. 11 

Q And do you recall how many employees you have authorized 12 

the hiring of at -- 13 

A In -- 14 

Q -- the Northern California facility? 15 

A Five. 16 

Q And who are they? 17 

A Our outside sales rep, Susie, Patrick O'Leary, the truck 18 

driver, Francisco, bobby and Louie.   19 

Q And not -- 20 

A And Caleb was a Southern California employee, who he moved 21 

up to Northern California. 22 

Q Any other employees that you authorized the hiring of    23 

at -- 24 

A No, sir.  And I'm sorry.  Jonathan Van Loo. 25 
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Q Okay. 1 

A Yeah. 2 

Q When was -- do you recall when Jonathan Van Loo was    3 

made -- 4 

A It was -- 5 

Q -- a direct employee? 6 

A -- in October of 2015. 7 

Q Do you have any say in who the -- which individual 8 

temporary employees get sent to -- 9 

A For -- 10 

Q -- Northern California? 11 

A -- hiring? 12 

Q Yes. 13 

A Yeah.  For hiring in Northern California?  I'm sorry. 14 

Q Well, I guess for utilizing temp -- there was testimony 15 

about utilizing temps.  Do you -- 16 

A I -- 17 

Q -- tell the temp agency which temp to send over 18 

specifically? 19 

A No, sir.  No.  I don't have any direct contact with the 20 

temp agency. 21 

Q Does anybody from Squires have any say in who -- 22 

A Yes. 23 

Q -- which temps get brought over? 24 

A Well, they -- we ask for a temp that has knowledge in 25 
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woodworking and how to use a nail gun and a straw.  And that's 1 

usually done by our HR manager, Kelly, or John Gilfillan. 2 

Q So Kelly or John will give the general parameters of what 3 

you're looking for and then it -- 4 

A Yes. 5 

Q -- the temporary agency will decide which employee to 6 

send? 7 

A Yes, sir. 8 

Q And does anyone at Squires have any disciplinary authority 9 

over the temporary employees? 10 

A Yes, sir. 11 

Q Who does? 12 

A John Gilfillan. 13 

Q And what is his -- 14 

A And -- 15 

Q -- disciplinary authority? 16 

A He'll issue write-ups, warnings.  He can do firings. 17 

Q And has he ever done so? 18 

A Yes, sir. 19 

Q General Counsel subpoenaed all disciplines -- 20 

A Uh-huh. 21 

Q -- issued in the Northern California facility and I didn't 22 

see any write-ups for temporary employees.  Can you explain? 23 

A Honestly, I don't recall.  I don't have any direct 24 

knowledge for write-ups for temps up there.  I know -- because 25 
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usually with a temp, if they're not a productive worker, we'll 1 

find another employee that is better fit for the job. 2 

Q And rather than issuing formal discipline, you contact the 3 

temp agency and say, "We don't need this employee anymore?" 4 

A Yes, sir. 5 

Q So there's not actually disciplinary forms that Squires 6 

issues to temporary -- 7 

A Correct. 8 

Q -- employees. 9 

A Correct.  Yes, sir. 10 

Q How many temp agencies are -- does Squires utilize in 11 

Northern California? 12 

A At that time, I believe there was two, but now we just use 13 

one. 14 

Q And at what time are you referring to? 15 

A At -- in the September 2nd time, we used two and we went 16 

to one, I think, the beginning of this year. 17 

Q And you've used -- and what are the two? 18 

A There was, I think -- was it labor.com?  Or something like 19 

that.  I can't remember the name.  And then we use Labor Ready 20 

exclusively now. 21 

Q Workers.com.  Is that the one? 22 

A Workers.com, yes. 23 

Q There's some records of a third -- 24 

A I don't recall a third one.  There could be, but -- 25 
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Q I think General Counsel's 19.  Do you have that in front 1 

of you?  It's a roster, employee roster. 2 

A Okay.  Sorry.  Fourteen.  We're getting close.  I'm sorry.  3 

I don't have it.  I can't find it here.  Okay. 4 

Q It actually might not be up there, because we didn't have 5 

another witness testify about it.  So I have a copy here. 6 

JUDGE CRACRAFT:  Thank you. 7 

THE WITNESS:  Thank you. 8 

Q BY MR. PETERSON:  I'll give you a chance to look at that.  9 

Let me know when you're done. 10 

A Okay. 11 

Q Are you familiar with that document? 12 

A No, I have no -- I've not seen this document. 13 

Q Okay.  So this was produced pursuant to a subpoena.  It's 14 

basically a roster of the employees, temporary and direct hires 15 

that were -- that have been retrained or utilized or worked -- 16 

A Uh-huh. 17 

Q -- at Squires -- 18 

A Uh-huh. 19 

Q -- and I guess, do you -- are you familiar with the names 20 

of all these employees? 21 

A I am not. 22 

Q I guess -- you mentioned the -- there's four that say 23 

hired full time. 24 

A Uh-huh. 25 



 

ΛVTranz 
www.avtranz.com · (800) 257-0885 

689 

Q And I think you mentioned that in your testimony.  So 1 

you're familiar with those four -- 2 

A Yes, sir. 3 

Q -- individuals.  There's a -- about ten down, there's a 4 

Coleman Kristopher.  And there's the name Aerotech. 5 

A Yes, I see that there. 6 

Q Do you know what Aerotech is? 7 

A I don't.  I don't know. 8 

Q Do you have reason to believe that it's a temporary 9 

agency? 10 

A I do believe -- 11 

MR. ARMSTRONG:  Objection.  Lack of foundation. 12 

JUDGE CRACRAFT:  I'll let the witness answer, if he has an 13 

opinion. 14 

Q BY MR. PETERSON:  Why do you have reason to believe that 15 

that's a temporary agency that -- 16 

A Because I know the name Aerotech is a temp agency. 17 

Q Have you -- are you involved in the contracts with the -- 18 

who handles the contracts with the temporary agencies? 19 

A Our HR manager, Kelly, does. 20 

Q Okay.  And do you oversee that process? 21 

A I'll look it over.  My brother and I will look over the 22 

contracts and make sure there's nothing in there, but she takes 23 

it from there. 24 

Q And then are those -- and that's how the wage rate is set 25 
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for temporary employees, via -- 1 

A Yes, sir. 2 

Q -- the contracts? 3 

A Uh-huh. 4 

Q Do you know what the wage rate -- what you pay the 5 

temporary agencies for -- 6 

A Hon -- 7 

Q -- each employee? 8 

A Honestly, I don't. 9 

Q And who would know that? 10 

A Kelly, our HR manager. 11 

Q I guess you testified that you're the one that sets the 12 

wage rates? 13 

A Yes.  As far as -- we tell her -- she sets the wage rate 14 

as far as what it -- what will be required.  You know, they'll 15 

tell us at -- to get a good worker, you need to have it at this 16 

rate.  So we say that's okay to do that.  And then she goes 17 

ahead and sets it.  But I don't know what the actual rate is. 18 

Q So you approve the actual rate that the temporary employee 19 

is going to be taking home? 20 

A Yes. 21 

Q And then -- 22 

A Well, we -- I approve what we pay the temp agency.  You 23 

know, I know they make a margin on top of what we -- what the 24 

employee gets. 25 
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Q And so Kelly's the one that makes those decisions and you 1 

approve or -- 2 

A Yes, sir. 3 

Q -- disapprove? 4 

A Yeah. 5 

Q Have you heard of TrueBlue? 6 

A No, sir. 7 

Q So just -- so you're familiar with the two, Labor Ready 8 

and Workers.com as far as the temp agencies being utilized? 9 

A Yes, sir. 10 

Q And at some point, you said now you're only using one up 11 

there? 12 

A Yes, sir. 13 

Q How do you know that? 14 

A Because Kelly informed me that Labor Ready was a better 15 

company, in her opinion.  So I said that's fine. 16 

Q Okay.  So now you're utilizing only Labor Ready? 17 

A Yes. 18 

Q When did that change take place? 19 

A I believe it was the beginning of this year.  I don't know 20 

an exact date.  That would be speculation, if I -- 21 

Q So early, 2016? 22 

A Yeah. 23 

Q In some of your earlier testimony, you were describing who 24 

you direct in the management team. 25 
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A Yes. 1 

Q You mentioned sales.  And then you said John and others? 2 

A Yes. 3 

Q Who are the others? 4 

A We have a general manager.  That would be -- and this is 5 

Northern California. 6 

Q Yes.  Let's focus on Northern California. 7 

A Okay.  That's just John. 8 

Q And you -- I forget.  Was it you or your brother that 9 

advised John to lock the office doors? 10 

A My brother. 11 

Q Brother. 12 

A Uh-huh. 13 

Q And that was to lock -- not just -- because John has an 14 

internal door. 15 

A He does. 16 

Q And I assume that has a -- the ability to be locked? 17 

A Yes, sir. 18 

Q But that wasn't sufficient? 19 

A Well, we have proprietary information in that main -- the 20 

other office outside of John's as well.  We keep a lot of our 21 

shipping documents, customer information, pricing in there.  22 

And we don't want anybody to go on there.  We're in a very 23 

competitive industry, so we don't want any information getting 24 

outside of our company -- 25 
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Q So -- 1 

A -- if we can help it. 2 

Q -- so you want to minimize rank and file employees 3 

exposure to that -- 4 

A Yes, sir. 5 

Q -- inner office area? 6 

A Yeah. 7 

Q And has it always been the case that there's proprietary 8 

information in that -- 9 

A Yes. 10 

Q -- inner office area?  I can't remember.  Was it you or 11 

your brother that instructed Mr. Gilfillan not to look at 12 

anything, any documents received from employees and fold them 13 

up and -- 14 

A My brother. 15 

Q That was your brother? 16 

A Uh-huh. 17 

Q And what was he supposed to do after he folded them up? 18 

A Put them in an envelope and mail them to our counsel. 19 

Q Not electronically, just traditional -- 20 

A Traditional mail. 21 

Q -- traditional mail? 22 

A Yes, sir. 23 

Q And you weren't -- you obviously didn't see whether he -- 24 

A No. 25 
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Q -- complied or not. 1 

A No. 2 

Q There was testimony about September, 2015, of there being 3 

seven employees at the facility? 4 

A Approximate, Yeah. 5 

Q And you said -- 6 

A I -- 7 

Q -- four were direct and about three were from temp -- 8 

A I -- 9 

Q -- agencies? 10 

A -- believe so.  Yes, sir. 11 

Q And who were the four direct employees? 12 

A It was Caleb.  Or -- I don't think -- yeah, Caleb, Louie, 13 

Francisco and Bobby and Patrick.  So there was five. 14 

Q Patrick's the driver? 15 

A Yes, sir.  But as far as millworkers, four. 16 

Q And what about other direct employees? 17 

A Bill, our outside salesman, and John. 18 

Q Your October visit when you gave the speech -- 19 

A Uh-huh. 20 

Q -- you testified to who was present.  So the driver was 21 

not present? 22 

A He was not present.  No, sir. 23 

MR. PETERSON:  Could we go off the record for a minute, 24 

Your Honor? 25 
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JUDGE CRACRAFT:  Off the record. 1 

(Off the record at 10:16 a.m.) 2 

Q BY MR. PETERSON:  Do you recall communicating with Caleb 3 

Alvarez on October 16th? 4 

A I could have.  I don't recall an exact conversation, 5 

though. 6 

Q Do you remember anything taking place out of the ordinary 7 

on October 16th at -- 8 

A I believe there was -- 9 

Q -- in Northern California? 10 

A -- a strike, from what I recall. 11 

Q Do you recall how you learned about the strike? 12 

A John Gilfillan had called us and told us. 13 

Q You had some communications with Caleb about the strike as 14 

well? 15 

A Not that I recall.  I don't recall. 16 

MR. PETERSON:  Permission to approach the witness, Your 17 

Honor and -- 18 

JUDGE CRACRAFT:  Certainly. 19 

MR. PETERSON:  -- showing a coup -- 20 

MR. GAUGER:  I'm good. 21 

MR. ARMSTRONG:  Well Your Honor, I would interpose an 22 

objection to this line.  It's beyond the scope of direct.  We 23 

didn't talk about this at all. 24 

JUDGE CRACRAFT:  It is beyond the scope of direct. 25 
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MR. PETERSON:  This goes to communications with Caleb, the 1 

agency supervisor and authority.  And it's also cross-2 

examination and potential memory testing, credibility. 3 

JUDGE CRACRAFT:  Well, I don't allow memory testing and 4 

credibility on subjects that weren't raised during direct.  I 5 

will allow you to explore this in a question and answer offer 6 

of proof.  And I'll rule on it after I hear this.  If it does 7 

related to 211 status of Mr. Alvarez, I'll -- in most 8 

likelihood allow it, because that was touched on. 9 

MR. PETERSON:  Yeah, 215 -- and there wasn't discussion 10 

about the strike? 11 

JUDGE CRACRAFT:  No. 12 

MR. PETERSON:  On direct. 13 

JUDGE CRACRAFT:  I don't recall it. 14 

MR. ARMSTRONG:  I don't recall any, either. 15 

MR. PETERSON:  Okay.  And I should also note this is one 16 

of the documents produced pursuant to subpoena.  It didn't have 17 

a date or identification -- 18 

JUDGE CRACRAFT:  Very good.  So this will start the offer 19 

of proof. 20 

MR. PETERSON:  Okay. 21 

Q BY MR. PETERSON:  Do you recognize that? 22 

A I don't -- there's probably -- yeah, I recognize it. 23 

Q Is that the text communications that you had with Caleb 24 

Alvarez on October 16th? 25 
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A I don't recall the date.  I don't know the date. 1 

Q You communicated with him about employees being on strike? 2 

A I probably asked him -- I don't exactly -- I probably 3 

asked him what was going on, you know, to get his opinion on 4 

the situation. 5 

Q Okay.  So you're interested in his opinion on what was 6 

happening at the plant? 7 

A Yes. 8 

Q And did he relate to you information about the strike? 9 

A I believe so.  Yes, he did. 10 

JUDGE CRACRAFT:  Do you recall that this was in October, 11 

2015? 12 

THE WITNESS:  I don't know the date. 13 

JUDGE CRACRAFT:  Thank you. 14 

THE WITNESS:  I'm sorry, Your Honor. 15 

Q BY MR. PETERSON:  Do you -- are you aware of more than one 16 

strike taking place at -- 17 

A Yes. 18 

Q -- Squire's Lumber in Northern California? 19 

A Uh-huh. 20 

Q How many strikes are you aware of? 21 

A I believe there were three.  I don't know the exact -- I 22 

know there's more than one.  I don't know the exact count. 23 

Q And just to be clear, so -- I guess these are labor terms 24 

and legal terms, but do you know the distinction between a 25 
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strike and a picket? 1 

A I don't know. 2 

Q Okay.  So in my view, a strike is a work stoppage. 3 

A Uh-huh. 4 

Q And may or may not include picketing, which is a 5 

traditional -- 6 

A uh-huh. 7 

Q -- holding of picket signs, sharing information.  Are you 8 

aware of more than one work stoppage taking place in Northern 9 

California? 10 

A I believe there was only one. 11 

Q Okay. 12 

JUDGE CRACRAFT:  Is this still part of the offer of proof? 13 

MR. PETERSON:  I -- no, I guess I meant to end the offer 14 

of proof after I was done talking about the document. 15 

JUDGE CRACRAFT:  Very good.  I'm going to accept the offer 16 

of proof as relevant to some extent, to the status of Mr. 17 

Alvarez. 18 

MR. PETERSON:  I think I'm done, Your Honor, but give me 19 

one second.  Can we go off the record for a second, Your Honor? 20 

JUDGE CRACRAFT:  We'll be off the record. 21 

(Off the record at 10:24 a.m.) 22 

JUDGE CRACRAFT:  Mister --  23 

MR. GAUGER:  Gauger.   24 

JUDGE CRACRAFT:  -- Gauger.   25 
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MR. GAUGER:  Thank you.   1 

JUDGE CRACRAFT:  I am always tempted to say your name 2 

wrong, and I was trying to thing --  3 

MR. GAUGER:  It works --  4 

JUDGE CRACRAFT:  -- right way. 5 

MR. GAUGER:  -- Gauger in German as well.   6 

JUDGE CRACRAFT:  Very good.  Thank you.   7 

MR. GAUGER:  Thank you.   8 

CROSS-EXAMINATION 9 

Q BY MR. GAUGER:  I introduced myself a minute ago.  I'm the 10 

Union's lawyer.  I just have questions in three areas, and I 11 

think it's going to be pretty brief.  One is just to make my 12 

understanding clearer.  With regard to the Labor Ready, and the 13 

other temporary agencies, you approve the rate that your 14 

company pays the agency? 15 

A Correct. 16 

Q Okay. 17 

A Uh-huh. 18 

Q But you don't set the rate that the agency pays the temp 19 

worker they dispatch to you? 20 

A Correct. 21 

Q All right.  And with regard to your trucking company --  22 

A Yes, sir. 23 

Q -- that company is owned by Squires Lumber, or is it 24 

separately owned by you and your brother, and your family? 25 
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A It's owned by Squires Lumber. 1 

Q Okay.  And it's not a common carrier?  It just works for 2 

Squires Lumber? 3 

A Correct. 4 

Q And does it ever -- do you use that trucking -- other than 5 

the one trucking -- well, how many trucks -- back up, man.  Try 6 

again.  In northern California, how many trucks does the 7 

trucking company own? 8 

A Two. 9 

Q Two.  A six wheel truck and then a semi-truck? 10 

A Yes, sir. 11 

Q Okay.  And in northern California you have one truck 12 

driver? 13 

A Yes, sir. 14 

Q All right.  And then sometimes other permanent employees, 15 

if they're qualified, are tasked to drive the six wheel truck? 16 

A Yes, sir. 17 

Q But not very often? 18 

A Not very often. 19 

Q All right.  Is there any interchange of workers from 20 

southern California who drive trucks into northern California? 21 

MR. ARMSTRONG:  Objection.  Vague as to interchange. 22 

MR. GAUGER:  You're right.   23 

Q BY MR. GAUGER:  Let me break it up.  Do you ever send 24 

material either from northern California to southern 25 
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California, or vice versa?   1 

A Yes, we do. 2 

Q Okay.  And if you had material in southern California you 3 

wanted in northern California, regardless of whether it was raw 4 

lumber, or finished product, or anything in between, you -- do 5 

you generally use one of your trucks, or a common carrier? 6 

A We try to use one of our trucks, but if that truck is 7 

doing something else, we use a common carrier. 8 

Q Okay.  And when you use one of your trucks, the worker who 9 

is driving the truck doesn't stay in northern California.  He 10 

or she turns around and goes back south? 11 

A Correct. 12 

Q Okay.   13 

A He'll -- you know, work is 10 hours, and then he'll sleep, 14 

and then go back to -- yeah. 15 

Q Right.  In compliance with all of the truck regulations.  16 

A Yes. 17 

Q Okay.  It's true, isn't it, that one of the reasons the 18 

trucking company is a separate company is because manufacturing 19 

operations and trucking operations have different liability 20 

concerns? 21 

MR. ARMSTRONG:  Objection.  Calls for speculation.  Calls 22 

for a legal conclusion, and it's vague. 23 

MR. GAUGER:  I'm asking -- maybe I didn't it right.   24 

Q BY MR. GAUGER:  What I'm asking is if that's one of the 25 
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reasons you all decided to have two companies rather than one.  1 

Is that correct? 2 

MR. GAUGER:  Well okay.  So I'm going to interpose -- 3 

could I voir dire the witness on attorney client privilege, 4 

Your Honor?   5 

MR. GAUGER:  Oh.  Let me -- I can -- let me ask the 6 

question in a way that doesn't -- I can do it without 7 

interfering with --  8 

MR. ARMSTRONG:  Right.  I want to make sure that his -- 9 

that he doesn't inadvertently testify to anything that he based 10 

on the advice of an attorney.  I'm not talking about me.  I'm 11 

talking about --  12 

MR. GAUGER:  Who else -- who knows?   13 

MR. ARMSTRONG:  -- right, right. 14 

JUDGE CRACRAFT:  Right.  So you're going to rephrase the 15 

question. 16 

MR. GAUGER:  Yeah. 17 

Q BY MR. GAUGER:  I'm asking for the -- what I want -- I 18 

don't want to know what attorneys told you.  That would -- I'm 19 

not entitled to it.  It's improper and doesn't matter.  What 20 

I'm asking for is the structure of how you use workers.  That's 21 

what we care about here in this hearing. 22 

A Okay. 23 

Q And so the decision making to separate -- to have two 24 

separate companies --  25 
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A Uh-huh. 1 

Q -- was because the two -- is this true?  One of the 2 

reasons you have two separate companies is because the two 3 

operations have different structural concerns, is that right? 4 

MR. ARMSTRONG:  I've --  5 

MR. GAUGER:  Is that too vague?  I'm going to drop this 6 

line of questioning, because I understand counsel's objection, 7 

and it's not all of that earth shattering.  Not the objection, 8 

but the question.   9 

JUDGE CRACRAFT:  Okay. 10 

Q BY MR. GAUGER:  Continuing on truck drivers.  The truck 11 

driver, Patrick, in northern California, he -- when he 12 

delivers, he has a delivery schedule, doesn't he? 13 

A Yes. 14 

Q And that's how he knows where to go and when to get there? 15 

A Uh-huh.      16 

MR. ARMSTRONG:  You have to say yes.   17 

Q BY MR. GAUGER:  You have to say words, yes or no.  18 

A Yes.  Did I say -- I think --  19 

MR. ARMSTRONG:  You said uh-huh. 20 

Q BY MR. GAUGER:  Yes, no, I don't know, --  21 

A Sorry. 22 

Q -- or Matt, you're crazy.  Those are all fine, but --  23 

A Yes, sir. 24 

Q -- we're worried about the court reporter. 25 
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A Okay. 1 

Q And the -- any outer office area, it makes sense to leave 2 

those -- I take it back.  Do you know where Patrick picks up 3 

those documents?  The delivery schedules, how he retrieves 4 

them?   5 

A Yes.  He --  6 

Q How? 7 

A -- he'll go in, after he delivers from the next day -- or, 8 

he'll deliver that -- whatever he has a lot of that day.  And 9 

then he'll go into the office and pick out this next set of 10 

documents, or the next set of deliveries for the next day. 11 

Q Okay.  And those are kept on the wall in John's office, 12 

aren't they? 13 

A But there's also documentation in there that we keep 14 

copies for -- that we send to southern California that we keep 15 

outside as well. 16 

Q Okay.  Well, I'm just worried about --  17 

A Yes --  18 

Q -- Patrick. 19 

A -- they are kept --  20 

Q They're kept on the wall in John's office? 21 

A -- yes.  Yes, sir. 22 

Q Okay.  And the documents that are kept in the outer 23 

office, some of them are these trucking schedules that they 24 

have to send to you --  25 
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A Yes, sir. 1 

Q -- and whoever does -- deals with accounting and all of 2 

that stuff? 3 

A Yes, sir. 4 

Q Okay.  And is there a fax machine or something in the 5 

outer office? 6 

A No.  But Bill, our outside salesmen, sits in that office a 7 

lot, and he goes over the orders.   8 

Q Okay.   9 

A So --  10 

Q Okay.  And so Bill is -- he's a salesmen?  He's not in the 11 

manufacturing unit? 12 

A Correct. 13 

Q And he has access to all of that stuff? 14 

A He does. 15 

Q And that outside office is his office? 16 

A Yes. 17 

Q All right.  It's true, isn't it, that the company always 18 

has -- in northern California -- always has at least one or two 19 

temporary employees?  Sometimes more, but always at least one 20 

or two, is --  21 

A Yes, sir. 22 

Q -- that right?  Okay.   23 

MR. GAUGER:  That's all the questions I have.  Thank you. 24 

JUDGE CRACRAFT:  Redirect? 25 



 

ΛVTranz 
www.avtranz.com · (800) 257-0885 

706 

REDIRECT EXAMINATION 1 

Q BY MR. ARMSTRONG:  I just have a couple of follow up 2 

questions, Mr. Paxson.  Do you recall the counsel for the 3 

General Counsel showed you a text message and asked you a 4 

couple of questions about Caleb Alvarez, right? 5 

A Yes, sir. 6 

Q Can you tell us that -- can you -- let me strike that and 7 

start again. 8 

As of October of 2015, who was the Squires Lumber Company 9 

in northern California, who had the most tenure with the 10 

company? 11 

A Caleb. 12 

Q How long had Caleb worked for the company as of October of 13 

2015? 14 

A I believe it was five or six years from what I recall. 15 

Q So John Gilfillan had been there about six months, right? 16 

A Yes, sir. 17 

Q But you had known Caleb for four years? 18 

A Yes, sir. 19 

Q Okay.  And what kind of relationship had you developed 20 

over the years with Caleb Alvarez? 21 

A Very close. 22 

Q Now with respect to the documents that would be in the 23 

outside office of John's --  24 

A Uh-huh. 25 
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Q -- that's -- I think you said Patrick would -- the driver 1 

-- would come in and get certain documents? 2 

A Yes, sir. 3 

Q Would there be a reason for Patrick to know the names of 4 

customers?  5 

A Well, he would have to know where he was delivering to.  6 

Q Right. 7 

A Yeah, uh-huh. 8 

Q And would he -- would there be a reason for him to know 9 

where the customers are located? 10 

A Yes, sir. 11 

Q And would there be a reason for him to know what specific 12 

products are being delivered to what specific customers? 13 

A Yes. 14 

Q Is there any reason why workers that work in the warehouse 15 

or the shop have any reason to know any of that information? 16 

A No. 17 

Q Thank you. 18 

MR. ARMSTRONG:  No further questions. 19 

JUDGE CRACRAFT:  Recross?   20 

MR. PETERSON:  No, Your Honor. 21 

MR. GAUGER:  None here.    22 

JUDGE CRACRAFT:  You are excused.   23 

THE WITNESS:  Thank you, Your Honor. 24 

JUDGE CRACRAFT:  You may not discuss any of your testimony 25 
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until this hearing is over.   1 

THE WITNESS:  Yes, Your Honor.  Thank you. 2 

JUDGE CRACRAFT:  We'll be off the record. 3 

(Off the record at 10:35 a.m.) 4 

JUDGE CRACRAFT:  We'll be on the record.   5 

MR. ARMSTRONG:  Let me -- Your Honor --  6 

JUDGE CRACRAFT:  Do you want --  7 

MR. ARMSTRONG:  -- yes.  The Respondent calls its next 8 

witness, Mauricio Vargas. 9 

Whereupon, 10 

MAURICIO PLIEGO VARGAS 11 

having been duly sworn, was called as a witness herein and was 12 

examined and testified as follows: 13 

JUDGE CRACRAFT:  And please state your name for the 14 

record. 15 

THE WITNESS:  My name is Mauricio Pliego Vargas. 16 

JUDGE CRACRAFT:  We need you to spell your first and last 17 

name for the reporter.   18 

THE WITNESS:  My name is Mauricio Pliego Vargas, M-A-U-R-19 

I-C-I-O P-L-I-E-G-O V-A-R-G-A-S. 20 

JUDGE CRACRAFT:  You may question. 21 

MR. ARMSTRONG:  Thank you. 22 

DIRECT EXAMINATION 23 

Q BY MR. ARMSTRONG:  Good morning, Mr. Vargas. 24 

A Good morning. 25 
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Q Let me kind of explain the format.  You know who I am, and 1 

the gentlemen in front of you are the lawyer for the General 2 

Counsel and the lawyer from the Union, and the Union 3 

representative.  And I'm going to be asking you certain 4 

questions in a question and answer format, and then the other 5 

lawyers have a chance to ask you questions also.  And the Judge 6 

might ask you questions, okay? 7 

A Okay. 8 

Q And I think for the court reporter's assistance, it's 9 

helpful to just slow down, wait for the question, and then 10 

answer it, okay? 11 

A Okay. 12 

Q All right.  And certainly if you don't understand any of 13 

the questions let us know, and we'll try to rephrase it. 14 

A Okay.   15 

Q Okay.  By whom are you currently employed? 16 

A The Squires Lumber Company. 17 

Q How long have you been employed by Squires Lumber Company? 18 

A About 11 years. 19 

Q At what location of Squires Lumber Company are you 20 

employed? 21 

A In Colton, California. 22 

Q And that's been your place of employment for those 11 23 

years? 24 

A Correct.  Except just for between April and June that I 25 
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work up here in Suisun.   1 

Q Okay.  And we'll get to that.  So April to June of 2015, 2 

you were in northern California? 3 

A Correct. 4 

Q Okay.  And what is your current title? 5 

A Yard manager. 6 

Q Yard manager? 7 

A Yes. 8 

Q How many years have you held the position of yard manager? 9 

A About five years. 10 

Q And before that what did you do for Squires Lumber 11 

Company? 12 

A I was a fabricator. 13 

Q Okay.  And that was for about six years? 14 

A Yes. 15 

Q And in your role as yard manager for the past five years, 16 

can you give us a general description of what your day-to-day 17 

job duties and responsibilities are? 18 

A Yes.  I got to check the production.  Most of the time, 19 

just for my -- probably like 70 percent of the time I'm in the 20 

office doing paperwork, bids, quotes for customers.  And but 21 

pretty much I got to check quality too on the production that 22 

we have, and check the production that's going on every day. 23 

Q So in a -- do you work an eight hour day typically? 24 

A Yes. 25 
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Q Okay.  So as yard manager, how much of that eight hour day 1 

is doing paperwork, and overseeing the work of other employees? 2 

A I would say that --  3 

MR. GAUGER:  Objection.  Compound.  He just described 4 

those two things as different.   5 

JUDGE CRACRAFT:  So you want two different --  6 

MR. ARMSTRONG:  I'll rephrase.   7 

Q BY MR. ARMSTRONG:  During your current employment as a 8 

yard manager, how much of your day is involved in actually 9 

physically doing the fabrication? 10 

A Fabrication?  I don't do any fabrication.  I just --  11 

Q Okay.   12 

A -- check for quality control.   13 

Q Okay.  That's fine.  So you used to do that for the first 14 

six years of employment, correct? 15 

A Correct. 16 

Q And now you don't do that at all? 17 

A Nope. 18 

Q More management? 19 

A Exactly. 20 

Q In Colton, at the Squires Lumber Company facility, where 21 

are the forms actually manufactured? 22 

A Outside the yard. 23 

Q Okay.  So it's an outside, unenclosed area? 24 

A Exactly. 25 
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Q And are you familiar with the squires Lumber Company 1 

facility in northern California? 2 

A Yes, that's correct. 3 

Q How are you familiar with that?  Have you been there? 4 

A Yes.  I work for about like three months there straight. 5 

Q Okay.  So you're familiar with the physical layout? 6 

A Yes. 7 

Q In the Squires Lumber Company facility in northern 8 

California, is the production of the wood panels done inside or 9 

outside? 10 

A Most of the time it's inside. 11 

Q Okay.  And how does that compare to the type of work 12 

that's done outside in the lumber yard in Colton, southern 13 

California? 14 

A Can you repeat that? 15 

Q Yes.  How does the work that's done inside the warehouse 16 

in Suisun City, right, compare to the work that's done outside 17 

in the lumber yard in Colton? 18 

A It's pretty much the same. 19 

Q And in southern California, in Colton, what do you call 20 

the area where the fabrication is done? 21 

A Yard. 22 

Q Lumber yard? 23 

A Yeah. 24 

Q In terms of size and numbers of employees, can you give us 25 
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an idea of who Suisun City compares to Colton? 1 

A In Colton we're like five times bigger than Suisun.  2 

Q You mentioned that you had been up to the Suisun City 3 

facility of Squires beginning sometime in April of 2015? 4 

A That's correct.   5 

Q And for what purpose did you go to the facility? 6 

A The owners ask me if I can go and train people.  That way 7 

I can show them how to fabricate panels, and use the right 8 

tools, on safety -- on safety ways.   9 

Q When you say the owners, who do you refer -- who are you 10 

referring to as the owners? 11 

A Chris Paxson, Kyle Paxson. 12 

Q And so did you in fact go to northern California and do 13 

that? 14 

A Yes. 15 

Q Do you recall for what period of time you were physically 16 

at the northern California facility? 17 

A I was going from Monday to Friday like for three months.  18 

Going up north. 19 

Q So that would take you through sometime in June? 20 

A Yes.  Like April to June. 21 

Q Okay.  Pretty regularly? 22 

A Yes.  Every day I was there.   23 

Q You'd go home on the weekends --  24 

A Correct. 25 
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Q -- to see your family? 1 

A Yeah. 2 

Q Okay.  Who do you currently report to?  Who's your boss? 3 

A Kyle and Chris. 4 

Q Now working in southern California as the yard manager, 5 

are you familiar -- well, let me strike that and start again. 6 

Based on your experience in northern California for, the 7 

months that you were there, are you familiar with the types of 8 

equipment that Squires Lumber Company uses in northern 9 

California? 10 

A Yes.   11 

Q Okay.  Can you list for us some of the tools, equipment, 12 

machines, and so forth that are used in the Squires facility in 13 

Suisun City? 14 

A Yes.  We use nail guns, Skilsaws, jigsaws, miter saws, 15 

panel saw, impact guns, drills. 16 

Q Are there any vehicles used --  17 

A Yeah.  Forklifts, yeah. 18 

Q There's a forklift used -- you have to wait for my 19 

question.  So there's a forklift used in northern California? 20 

A Yes. 21 

Q Okay.  And what parts of the facility is the forklift used 22 

in northern California? 23 

A Inside and outside the yard. 24 

Q Are you familiar with the types of safety equipment that 25 
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Squires Lumber Company requires its employees in northern 1 

California --  2 

A Yes. 3 

Q -- to use?  Can you list for us the various types of 4 

safety equipment that -- I'm talking about that the millworkers 5 

have to use? 6 

A Yes.  It's hardhats, steel toe boots, safety vests, safety 7 

googles, and pants. 8 

Q Does the company offer masks? 9 

A Yes, they do. 10 

Q Okay.  Is that -- do they require that? 11 

A If the employee wants to use them, we always provide them.  12 

And earplugs too.  That's -- they got (sic) to wear the 13 

earplugs. 14 

Q They have to wear the earplugs? 15 

A Yes. 16 

Q And the masks are up to them? 17 

A It's up to them. 18 

Q But if an employee wants to wear a mask for dust, they can 19 

wear it? 20 

A Yes. 21 

Q Yes?  And the company provides it? 22 

A Yes. 23 

Q Okay.  Now as the yard manager in southern California, are 24 

you familiar with any company rule regarding the wearing of 25 
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hardhats in southern California? 1 

A Yes. 2 

Q Can you briefly describe what your understanding of that 3 

rule is? 4 

A Yes.  During the time that the employees are in the yard, 5 

it's required that the hardhat, the safety vests, and the 6 

safety goggles are worn at all times. 7 

Q What about when they're on breaks? 8 

A When they on break, they got to be in the break room, or 9 

outside the yard, like in the street, if they want to take -- 10 

remove the hardhat. 11 

Q Okay.  So in southern California, if the employee is 12 

walking from their work area to their break table, but they're 13 

on break, does the hardhat need to stay on? 14 

A Yes. 15 

Q And is that a rule that you're familiar with? 16 

A Yes. 17 

Q Do you enforce that? 18 

A Yes.   19 

Q If you can look at Exhibit 43.  It's Employer's Exhibit 20 

43.  There should be a pile of exhibits up there.  They've 21 

probably been all -- I've got it.  Oh, there it is.  Do you 22 

recognize this? 23 

A Yes. 24 

Q Could you tell us what it is? 25 
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A It's -- we make the employees sign it to let us know that 1 

they got to be wearing at all times the protective gear that we 2 

use -- that we require at the workplace. 3 

Q And does Exhibit 43 have anything to do with hardhats? 4 

A Yes. 5 

Q Okay.  And do you know whether or not this safety 6 

equipment and protective gear policy that's documented in 7 

Exhibit 43, is this the same or different that's used in 8 

northern California? 9 

A It's the same. 10 

Q In the paragraph about three-quarters of the way down, 11 

second line that says, "Therefore, at all times while in the 12 

lumber yard, hardhats, safety boots, safety goggles, and orange 13 

safety vests must be worn at all times.  There is no 14 

exception". 15 

Do you see that? 16 

A Yes. 17 

Q Is that the rule in both northern and southern California? 18 

A Correct. 19 

Q And with respect to the term lumber yard, where's the 20 

lumber yard in northern California?  In Suisun City. 21 

A Inside and outside.   22 

Q And where's the lumber yard in southern California? 23 

A We were outside all of the time, so it's the whole 24 

property. 25 
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Q I think you testified that you were in northern California 1 

from sometime in April to June of 2015, correct? 2 

A Correct. 3 

Q And so at the time that you were there, had you or anybody 4 

else implemented any rule regarding hardhats? 5 

A Yes, I did. 6 

Q And what was the rule?   7 

A They have to wear them at all times. 8 

Q Was that a rule that you yourself implemented? 9 

A Yes.  Because we do that in south -- Southern Colton. 10 

Q Now when you left Suisun City in June of 2015, when was 11 

the next time that you came back? 12 

A Like mid-September. 13 

Q Okay.  So you had been gone for a couple of months? 14 

A Yes. 15 

Q So you had no personal knowledge about what was going on 16 

with respect to hardhats? 17 

A No. 18 

Q When you left the Suisun City facility in June of 2015, 19 

did you have any concern that the rule regarding hardhats was 20 

not being enforced? 21 

A No. 22 

MR. GAUGER:  Objection. 23 

JUDGE CRACRAFT:  What is your objection? 24 

MR. GAUGER:  The rule is vague.   25 
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MR. ARMSTRONG:  The rule that we've been talking about, 1 

that's been admitted into evidence. 2 

JUDGE CRACRAFT:  I'll let it remain on the record.  Please 3 

proceed. 4 

MR. ARMSTRONG:  Okay. 5 

Q BY MR. ARMSTRONG:  Do you remember the question, or do you 6 

want me to repeat it? 7 

A Can you repeat it please? 8 

Q Sure. 9 

JUDGE CRACRAFT:  He said no.  I don't know if --  10 

MR. ARMSTRONG:  Okay. 11 

JUDGE CRACRAFT:  -- he had no concern. 12 

MR. ARMSTRONG:  Okay. 13 

JUDGE CRACRAFT:  Isn't that correct? 14 

THE WITNESS:  Yes. 15 

JUDGE CRACRAFT:  Thank you. 16 

Q BY MR. ARMSTRONG:  Now when you returned to the company in 17 

northern California in September of 2015, what was the purpose 18 

in you going back there, do you remember? 19 

A  We went to have a meeting with the temp employees. 20 

Q Okay.  Who is we? 21 

A Ricardo Pasalagua, I think is the last name.  And I --  22 

Q Is he the labor consultant? 23 

A Yes, that's correct. 24 

Q So you and he went to northern California to meet with the 25 
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temporary employees? 1 

A Correct. 2 

Q Okay.  And when you were back in Suisun City in -- at this 3 

timeframe that you identified -- in September of 2015, did you 4 

make any observations regarding the wearing of hardhats? 5 

A Yes, I did. 6 

Q What observation did you make? 7 

A That they -- as soon as the break was, they got their 8 

hardhats, and they walking to the breakroom without them. 9 

Q Okay.  And you actually saw people doing that? 10 

A Yes. 11 

Q Okay.  Did you decide to do anything about that? 12 

A Yes. 13 

Q What did you do? 14 

A I talked to my lead guy, that is Caleb Alvarez, and I told 15 

him just make sure they got to wear their hardhat at all times.  16 

Just when they're in the break room or in their cards they can 17 

take them off. 18 

Q So you told Caleb Alvarez to communicate that? 19 

A Yes, correct. 20 

Q Whose decision was that? 21 

A Mine. 22 

Q Was it Caleb Alvarez's decision? 23 

A No. 24 

Q Do you have any personal knowledge about whether he did 25 
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communicate that? 1 

A Well, can you repeat that? 2 

Q Yes.  Do you have any personal knowledge that Caleb 3 

Alvarez actually communicated that to the employees? 4 

A No. 5 

Q So when you went out to Suisun City with the gentlemen 6 

you've identified as Ricardo, did the two of you in fact meet 7 

with the temporary employees? 8 

A Yes. 9 

Q On how many occasions? 10 

A Just one. 11 

Q And do you remember what time of day the meeting took 12 

place?   13 

A No, I don't remember. 14 

Q Do you remember where the meeting was? 15 

A Yes.  Inside the office. 16 

Q Inside the outer office --  17 

A Yes. 18 

Q -- outside of John's office? 19 

A That's correct. 20 

Q John Gilfillan.  Did you do any talking during that 21 

meeting? 22 

A No. 23 

Q Who spoke during that meeting? 24 

A Ricardo. 25 



 

ΛVTranz 
www.avtranz.com · (800) 257-0885 

722 

Q Did anyone other than Ricardo speak during the meeting?  1 

A No. 2 

Q How long did the meeting last? 3 

A About 15 minutes, 20 minutes. 4 

Q Do you remember anything that Ricardo said during the 5 

meeting? 6 

MR. PETERSON:  Objection.  Hearsay. 7 

JUDGE CRACRAFT:  I'll allow the testimony.  Overruled.   8 

Q BY MR. ARMSTRONG:  So the question is do you remember 9 

anything that Ricardo said during the meeting with the 10 

employees? 11 

A Yes, just one thing.   12 

Q Okay.  What was the one thing that you remember him 13 

saying? 14 

A He was telling the guys that the union sometimes promise 15 

too much.  That they don't -- they don't -- how do you say it?  16 

They don't do it.  They just promise stuff.  17 

Q That was something that Ricardo said? 18 

A Yes. 19 

Q Yeah, you didn't say that? 20 

A No. 21 

Q Do you -- I know this is a while ago.  I assume you didn't 22 

take any notes about what was said? 23 

A No. 24 

Q Okay.  And sitting here today, four months later, do you 25 
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remember anything else that Ricardo said? 1 

A No, not really. 2 

Q Do you remember whether there were any questions that were 3 

asked? 4 

A I just remember the one guy I mentioned that he used to 5 

work for union, but he didn't like it.  So he said he prefers 6 

to work just with kind of like owner's company -- family owner.  7 

So that's the only thing that I remember. 8 

Q This is one of the temporary employees said that? 9 

A That's correct. 10 

Q Did either you or Ricardo respond to that? 11 

A No. 12 

Q Is there again anything else in racking your brain that 13 

you can remember being said? 14 

A No. 15 

Q Do you remember anything being said about employees 16 

getting fired? 17 

A No. 18 

JUDGE CRACRAFT:  Do you remember the date in September 19 

when you went back? 20 

THE WITNESS:  Like I said, I think it was like around 21 

September 19th.  Like 19th to the 22nd. I don't know exactly --  22 

JUDGE CRACRAFT:  In that area? 23 

THE WITNESS:  -- when that -- yeah. 24 

JUDGE CRACRAFT:  Thank you. 25 
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Q BY MR. ARMSTRONG:  And when you went back to the company 1 

on this occasion in mid-September, when you arrived at the 2 

company, were the gates outside entering the property, were 3 

they opened or were they closed? 4 

A They were closed. 5 

Q Were they locked? 6 

A No. 7 

Q And so was it difficult to get in? 8 

A No. 9 

Q How did you do -- how'd you get in? 10 

A I just went down to my car, and I opened the gate, and 11 

just shoved it back on (phonetic) and drive in.  12 

Q  You know who Caleb Alvarez is, right? 13 

A Yes. 14 

Q And do you -- I assume you knew him when he worked in 15 

southern California? 16 

A That's correct. 17 

Q Right?  And so do you and he communicate currently as to 18 

the operations in Suisun City? 19 

A Yes.   20 

Q And --  21 

A Every day. 22 

Q -- what type of things do you communicate about? 23 

A About fabrication, cutting lists, moving the crew around, 24 

see what's more important. 25 
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Q Does he ever call you regarding labor relations matters? 1 

A No. 2 

(Counsel confer) 3 

Q BY MR. ARMSTRONG:  Mr. Vargas, I'm going to show you a 4 

copy of a photograph that I've marked as Exhibit -- Employer's 5 

Exhibit 50.  If you can take a look at that, please.  Do you 6 

recognize what's depicted in Employer's Exhibit 50? 7 

A Yes. 8 

Q Can you tell us what that is? 9 

A It's the inside yard, right here on --  10 

Q Inside of the lumber yard? 11 

A Yes. 12 

Q And as you face toward the end of the picture, the back of 13 

the picture, what is that?  Is that the end of the warehouse? 14 

A It's where we have the tables where the fabrication is 15 

done. 16 

Q Okay.  And I see there are various workers.  Does it look 17 

like there are two workers on the left that have reflective 18 

vests on? 19 

A Yes. 20 

Q And there's one on the right? 21 

A Correct. 22 

Q If you look on the right of this picture, right below 23 

where that worker is, there's a little something that looks 24 

like it's got a red --  25 
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A It's a table. 1 

Q -- cloth on it.  What is that? 2 

A It's a table. 3 

Q It's a table? 4 

A Yes. 5 

Q Do you know what kind of table that is? 6 

A It's a picnic table for the break room. 7 

Q That's the break area? 8 

A Yes. 9 

Q So when employees are at that break area, do they have to 10 

wear their hardhats? 11 

A No. 12 

Q And so have you personally walked from the back of the 13 

warehouse, the back of this picture, to the area of the break 14 

tables? 15 

A Yes. 16 

Q How long has that take you? 17 

A Ten, 15 seconds. 18 

MR. ARMSTRONG:  Your Honor, I'd like to move the admission 19 

of Employer's Exhibit 50. 20 

JUDGE CRACRAFT:  Any objection?   21 

MR. PETERSON:  No, Your Honor.   22 

MR. GAUGER:  No here -- none here.   23 

JUDGE CRACRAFT:  Respondent's Exhibit 50 is admitted.   24 

(Respondent Exhibit Number 50 Received into Evidence) 25 
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Q BY MR. ARMSTRONG:  During the -- any of the times that you 1 

were in Suisun City at the Squires Lumber Company facility, 2 

were you ever on crutches? 3 

A No. 4 

Q Are you sure of that? 5 

A Positive. 6 

Q Have you ever been on crutches in your lifetime? 7 

A No.   8 

Q Can you think of any reason why someone would think that 9 

you were on crutches in Suisun City? 10 

A I don't know why.  I mean, I was -- I had a problem with 11 

my sciatic nerve.  I was limping a little bit, but I have never 12 

used crutches in my life. 13 

Q Okay.  All right. 14 

MR. ARMSTRONG:  I have no further questions of this 15 

witness, Your Honor, at this time.   16 

JUDGE CRACRAFT:  Cross-examination, Mr. Peterson? 17 

MR. PETERSON:  Thank you, Your Honor. 18 

CROSS-EXAMINATION 19 

Q BY MR. PETERSON:  Do you -- I'm sorry.  Let me introduce 20 

myself, or reintroduce myself.  Good morning.  I'm Matt 21 

Peterson, as your -- as the company's lawyer.  As I said, I'm 22 

an attorney with the National Labor Relations Board. 23 

A Good morning.  24 

Q I'm just going to ask you a few follow up questions.  You 25 
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said as a yard manager down in Colton you report to Kyle and 1 

Chris, the president and vice-president? 2 

A That's correct. 3 

Q Do you report to anyone else? 4 

A No. 5 

Q Are there any other manager level positions at the 6 

southern California facility? 7 

A It's a general manager.  That is Kevin Campbell.   8 

Q What is -- what does he do? 9 

A He's a -- he manage the F Street.  Because we got two 10 

yards down there.  So he kind of like manage both yards, but 11 

what -- and the yard that I'm working on, the 9th Street, it's 12 

most (sic) fabrication.  So it's always directly with Kyle. 13 

Q So you -- so does Kevin then oversee you to a degree? 14 

A No. 15 

Q What does he do with the 9th Street facility that you --  16 

A I mean, he's -- he knows like all the machinery (phonetic) 17 

that we use, so whenever he's a problem with that, or safety 18 

issues, he comes in.  But during like fabrication, it's just 19 

Kyle and I. 20 

Q Is Kevin Campbell's position comparable to John 21 

Gilfillan's position up in northern California? 22 

MR. ARMSTRONG:  Objection.  Lack of foundation. 23 

JUDGE CRACRAFT:  If you know, you can answer. 24 

THE WITNESS:  I don't know. 25 
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Q BY MR. PETERSON:  You don't know?  You didn't get a sense 1 

of what kind of work John Gilfillan did when you were there for 2 

three months? 3 

A He's a -- I just know he's the manager operations -- 4 

operations manager.  And he drives the forklift. 5 

Q Is there an operations manager equivalent in southern 6 

California? 7 

A No. 8 

Q No.  Who -- do you have anyone immediately underneath you 9 

as a yard manager? 10 

A Under me, no. 11 

Q Just the -- no worker employees? 12 

A Exactly.   13 

Q You mentioned that the Colton facility is about five times 14 

the size of the Suisun facility? 15 

A That's correct.   16 

Q And is that in terms of acreage, production volume, number 17 

of employees, or --  18 

A No. 19 

Q -- some combination thereof? 20 

A Number of employees and production.   21 

Q Okay.  So there's about five times as many employees? 22 

A Yes.   23 

Q As I understand it, there's kind of two yards, for lack of 24 

a better word in Colton? 25 
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A No.  Just for fabrication it's just one yard.  The other 1 

yard is just like forklift drivers. 2 

Q Okay.  And so other yard just basically has lumber, and 3 

for lumber sales?  4 

A Correct. 5 

Q And so more raw -- more raw materials.  And then the yard 6 

that you oversee is --  7 

A It's where we mill --  8 

Q -- fabrication -- 9 

A -- exactly.   10 

Q -- mainly production?  Is there an interchange with the 11 

employees in the production versus the lumber yard down in 12 

southern California? 13 

A No, not really. 14 

Q So if you work in the -- and am I -- you understand how 15 

I'm saying it?  I guess lumber yard is the -- you were on 9th 16 

Street you said? 17 

A Yes. 18 

Q And then what's the other? 19 

A F Street.   20 

Q F Street.  9th and F.  So the employees on F Street stay 21 

on -- pretty much work on F Street, or work at the F Street, 22 

and the 9th Street -- and it's you overseeing the 9th Street 23 

facility, Kevin Campbell on the F Street. 24 

A Correct. 25 
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Q Is anyone else helping Kevin Campbell run the F Street 1 

facility?  Is there anyone immediately under him, or is that --  2 

A There's a couple of more managers there. 3 

Q And what are their -- who are they? 4 

A One of them, I -- his name is Jason.  I don't know his 5 

last name.  Jason.  And there's another manager.  His name is  6 

-- we call him Tino.  I think it's Quintino -- his name.  I 7 

don't know.   8 

Q Who was Jason to you? 9 

A He's in charge of the yard.  Moving -- the loading the 10 

right stuff, and everything. 11 

Q And what does Tino do? 12 

A Same thing. 13 

Q And so who -- I guess who has direct authority over the 14 

employees over at the F Street facility? 15 

MR. ARMSTRONG:  Objection to the extent it calls for a 16 

legal conclusion. 17 

JUDGE CRACRAFT:  I'll allow a practical answer, if you 18 

know.   19 

THE WITNESS:  I -- I'm not sure.   20 

Q BY MR. PETERSON:  Who as your -- who would you say -- do 21 

you know who has the equivalent position to yours at the F 22 

Street facility? 23 

A Mine is Kyle Paxson. 24 

Q Kyle Paxson?  Oh, no, I'm sorry.  So what -- who -- what 25 
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you do at 9th Street, who does what you do over on F Street? 1 

A Jason. 2 

Q Jason, okay.  So how many employees are working at the 9th 3 

Street facility? 4 

A On the lumber yard for the mill workers, around 40. 5 

Q Around 40?  What's the -- what shifts do they work? 6 

A All the ones start at 6.  From 6 to 2:30.  7 

Q Everybody works the same shift? 8 

A Yes. 9 

Q What about breaks? 10 

A We take a break at 8 -- 8:15 for the first break.  Then we 11 

take a lunch at 10:30, and then another break at 1:15. 12 

Q And does everybody take breaks at the same time down 13 

there? 14 

A That's correct. 15 

Q You testified that you spoke with Caleb to make sure -- 16 

this is during your September visit --  17 

A Okay. 18 

Q -- to the northern California facility.  You said you told 19 

him to make sure that the employees were wearing hardhats at 20 

all times? 21 

A That's correct. 22 

Q And you trusted him to relay that information --  23 

A Yes. 24 

Q -- to the employees?  That was your directive as a 25 
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manager? 1 

A Yes. 2 

Q And you're testifying about the -- you came up with 3 

Ricardo, and the only thing that stood out in your mind that 4 

you remembered was that unions can promise too much, and they 5 

don't have to do it?  Something along those lines?   6 

A Yes. 7 

MR. ARMSTRONG:  I think there were two things, just for 8 

clarification of the record, that he recalled. 9 

MR. PETERSON:  No.  As far as --  10 

Q BY MR. PETERSON:  That's what you recall Ricardo saying?  11 

And then --  12 

JUDGE CRACRAFT:  You're agreeing? 13 

THE WITNESS:  Yes. 14 

JUDGE CRACRAFT:  You're nodding yes.   15 

Q BY MR. PETERSON:  And other things, you don't recall 16 

whether they were said or not? 17 

A No, I don't remember. 18 

Q And you -- the other thing you recalled was one guy said 19 

he used to work for a union and didn't like it? 20 

A Yes, that's correct. 21 

Q Do you remember who that was?   22 

MR. ARMSTRONG:  Objection. 23 

THE WITNESS:  I don't remember his name.   24 

JUDGE CRACRAFT:  Thank you. 25 
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Q BY MR. PETERSON:  Why did that stand out in your mind? 1 

A Can you repeat that? 2 

Q Yeah.  Why did that -- why did you -- why did that stand 3 

out in your mind? 4 

A Because we were talking about that.  Like about the union.  5 

He was talking about the union, so he mentioned that.   6 

Q And Squires opposes unionization, isn't that correct? 7 

MR. ARMSTRONG:  Objection.  First of all, it's vague as to 8 

Squires.  Squires is a company, and this is an individual, and 9 

calls for speculation, it calls for a legal conclusion, and 10 

it's not relevant.   11 

JUDGE CRACRAFT:  Do you -- what he may think in his own 12 

head isn't as relevant as what was said to employees.  But --  13 

MR. PETERSON:  Yeah, that's true.  Okay.  I'll withdraw 14 

the question.  And nothing further. 15 

JUDGE CRACRAFT:  Mr. Gauger?   16 

CROSS-EXAMINATION 17 

Q BY MR. GAUGER:  I'm going to -- and my name's Matt Gauger.  18 

I'm the union's lawyer.   19 

A Nice to meet you. 20 

Q I may draw beyond the scope objection here, but I'm going 21 

to ask you a couple of questions about you working with Mr. 22 

Alvarez after the -- after September 2, 2015.  Not before, but 23 

after.  And maybe currently.  If there's been changes since 24 

September, let me know.  Can you tell us what a cutting list 25 
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is?   1 

A A cutting list?  We look at the drawing, and a cutting 2 

list is the material required to build the panels, or the one 3 

we're going to build. 4 

Q Okay.  And Mr. Alvarez -- both you and Mr. Alvarez know 5 

how to look at a drawing and determine not the number of 6 

things, but what needs to be made.  What wood needs to be cut 7 

at what sizes to make the thing in the drawing, isn't that 8 

true? 9 

MR. ARMSTRONG:  Objection. 10 

THE WITNESS:  Yes. 11 

MR. ARMSTRONG:  Lack of foundation, and it's compound, and 12 

vague.   13 

MR. GAUGER:  Okay. 14 

MR. ARMSTRONG:  We've heard testimony there are lots of 15 

different drawings.  There was an objection about this drawing, 16 

or general drawings. 17 

JUDGE CRACRAFT:  Do you want to make it more specific? 18 

MR. GAUGER:  Yeah. 19 

Q BY MR. GAUGER:  Could you look at Exhibit 46?  R-46.  It's 20 

a schematic of a column form.  And so it is compound, so I'm 21 

going to split it up between you and Mr. Alvarez.  You are -- 22 

among your skills is you can look at this, and you can make a 23 

list of the pieces of material that need to be cut and/or made 24 

in order to manufacture this column form, is that true? 25 
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A Yes. 1 

Q And Mr. Alvarez can do the same thing, can't he? 2 

A He's learning, so most of the time he calls me and make me 3 

questions about it. 4 

Q Okay.  And so then you two together make cutting lists? 5 

A Yes. 6 

Q Okay.  And Mr. Alvarez would have a copy of this if he 7 

wanted to make this item? 8 

A Correct. 9 

Q And you would have a copy of this? 10 

A Yes. 11 

Q And this comes from the contractor that wants to make 12 

columns? 13 

A Yes. 14 

Q So you don't draw or create this at Squires.  You'll get 15 

it from somebody who says, "I need 20 of these," is that right? 16 

A Correct. 17 

Q Okay.  Or usually not 20.  Usually a lot more, right? 18 

A Correct. 19 

Q Okay.  And so then there is some other document that tells 20 

you that number.  Whether they want 20 or 200, is that right? 21 

A Yes. 22 

Q And you have that document? 23 

A Yes. 24 

Q Does Mr. Alvarez have that document? 25 
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A It was -- I always -- when I send the drawings --  1 

Q Uh-huh. 2 

A -- to him, I always send the quantity, or the order, the 3 

order number, and all of that. 4 

Q Okay.   5 

A The kit comes with a quantity of panels. 6 

Q Okay.  And then there's a cut list, and the folks who are 7 

pictured in R-50 here, use the various equipment to make all of 8 

those pieces, right? 9 

A Yes. 10 

Q And then the next step is fabrication? 11 

A Correct. 12 

Q And fabrication is, on these tables in Exhibit 50, and may 13 

other exhibits, you set up a jig to make the thing that you 14 

need to make, is that right? 15 

A Most of the time, yes.   16 

Q And it depends on the thing that you need to make.  Some 17 

things don't need jigs, and others do, is that correct? 18 

A That's correct.   19 

Q Perfect.  And it -- and the people who set up the jigs in 20 

northern California are Mr. Alvarez?  21 

A Yes. 22 

Q And Francisco Martinez also sets up jigs, doesn't he? 23 

MR. ARMSTRONG:  If you know.   24 

Q BY MR. GAUGER:  If you know. 25 
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MR. ARMSTRONG:  Objection.  But --  1 

THE WITNESS:  When I was there, I was -- it was myself 2 

doing all of the jigs. 3 

Q BY MR. GAUGER:  Okay. 4 

A So when I left --  5 

Q You don't know who does it?  That's fine.  That's 6 

reasonable.  All right.  And then you said -- and so you don't 7 

know whether the other two permanent millworker employees also 8 

set up jigs?  You simply don't know? 9 

A No. 10 

Q Okay.  And you also said that you work with Mr. Alvarez to 11 

move the crew around.  What does that mean? 12 

A That if we have to change -- because sometimes the 13 

customer calls and says I need this first, then this one. 14 

Q Okay.   15 

A So we move people around.  If they're slow in fabricating, 16 

we just move them to cutting or stuff like that. 17 

Q Right.  Okay.  And you also said you've seen what is 18 

important.  Is that related to dispatching -- I'm not going to 19 

use the word dispatch because it's a term of art -- applying 20 

the number of workers necessary to do the thing that needs to 21 

be done in the right order? 22 

A Yes. 23 

Q Okay.  What role, if any, do you have in determining to 24 

ask Labor Ready for more temporary employees? 25 
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MR. ARMSTRONG:  Objection.  Lack of foundation. 1 

MR. GAUGER:  Okay.  Then let me break it up. 2 

JUDGE CRACRAFT:  Thank you.  3 

Q BY MR. GAUGER:  When you were at Squires in northern 4 

California, were there times when the work got real busy and 5 

other times it was less busy?   6 

A Yes. 7 

Q Okay.  When it got more busy, did Squires have more 8 

temporary workers on site? 9 

A Yes. 10 

Q Okay.  Who decides -- or rather -- let me ask you a better 11 

question.  More open ended.  How is it decided by Squires that 12 

more temporary workers are needed? 13 

MR. ARMSTRONG:  Objection.  Vague as to time.   14 

Q BY MR. GAUGER:  During the time you were there.  During 15 

the two-and-a-half or three months that you were there, if you 16 

your -- you needed more temporary workers to make a schedule, 17 

to make the timelines in a schedule, what did you do? 18 

A I asked Kyle about it. 19 

Q You'd just call Kyle and say, hey, and then he would make 20 

the call -- make the decision? 21 

A Correct. 22 

Q Then what would happen? 23 

A When we -- he will talk to Kelly, and Kelly will call to 24 

Labor Ready to bring us more guys we need. 25 
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Q And more guys would show up on some day, and that's how it 1 

worked? 2 

A That's correct. 3 

Q Okay.   4 

MR. GAUGER:  All right.  That's all the questions I have. 5 

JUDGE CRACRAFT:  Before redirect, could you explain what a 6 

jig is? 7 

THE WITNESS:  It's just a setup that we put -- that way 8 

they don't have to be like measured every single panel.  So 9 

they just got to set up the two-by-fours in between -- the jig 10 

is kind of -- is a setup that we would put two-by-fours.  And 11 

that way just can sit the two-by-fours on it, and everything is 12 

ready just to nail it in and build it. 13 

JUDGE CRACRAFT:  So it's premeasured? 14 

THE WITNESS:  Yes. 15 

JUDGE CRACRAFT:  Thank you.  Redirect?   16 

MR. ARMSTRONG:  Nothing further, Your Honor.   17 

JUDGE CRACRAFT:  Thank you, very much.  You are excused.  18 

You cannot discuss your testimony until this whole trial is 19 

over. 20 

THE WITNESS:  Okay. 21 

JUDGE CRACRAFT:  Thank you.  We'll be off the record while 22 

you get another witness.   23 

MR. ARMSTRONG:  Right.  Our next witness was scheduled to 24 

come after lunch. 25 
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(Off the record at 11:25 p.m.) 1 

JUDGE CRACRAFT:  We'll be on the record.  You may call 2 

your next witness.   3 

MR. ARMSTRONG:  Thank you, Your Honor.  The Respondent 4 

calls John Gilfillan.   5 

JUDGE CRACRAFT:  Please raise your right hand.   6 

Whereupon, 7 

JOHN GILFILLAN 8 

having been first duly sworn, was called as a witness herein 9 

and was examined and testified as follows: 10 

JUDGE CRACRAFT:  Have a seat there. 11 

THE WITNESS:  Thank you.   12 

JUDGE CRACRAFT:  And I'd like you to state your name for 13 

the record. 14 

THE WITNESS:  My name is John Michael Gilfillan. 15 

JUDGE CRACRAFT:  Would you spell your last name, please? 16 

THE WITNESS:  Yes.  It's G as in George I-L as in Larry F 17 

as in Frank I-L-L-A-N as in Nancy.   18 

JUDGE CRACRAFT:  Thank you.  You may question, Mr. 19 

Armstrong.   20 

MR. ARMSTRONG:  Thank you.   21 

DIRECT EXAMINATION 22 

Q BY MR. ARMSTRONG:  Good afternoon, Mr. Gilfillan. 23 

A Good afternoon. 24 

Q And I think this was the same with some of the earlier 25 
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witnesses.  There's no need for you to lean forward into the 1 

microphone.   2 

A Okay. 3 

Q It's not actually an amplifier.  It's just a microphone so 4 

that the court reporter can take down what you say.  And it's 5 

very sensitive. 6 

A Okay. 7 

Q So you can sit back, and --  8 

A All right. 9 

Q -- and just do exactly like you're doing. 10 

A Thank you. 11 

Q So you and I have met before, and the lawyers to my left 12 

care the lawyer for the General Counsel and the lawyer for the 13 

Union, and the Union representative.  And so I will start by 14 

asking you certain questions, and question and answer, and when 15 

I'm finished, then the other lawyers will have a chance to 16 

answer -- ask you questions as well.  The Judge may have 17 

questions.  And if any of us ask a question that you don't 18 

understand, perfectly fine, let us know.  We'll try to rephrase 19 

it so that you do understand it, okay? 20 

A Yes, I do. 21 

Q All right.  So let's start with a really easy question, 22 

and that is are you currently employed? 23 

A Yes. 24 

Q By whom are you currently employed? 25 
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A Squires Lumber Company. 1 

Q And you'll want to wait until I finish my question before 2 

you start yours. 3 

A Okay. 4 

Q How long have you been employed by Squires Lumber Company? 5 

A It has been one year and one month. 6 

Q Okay.  So that would be early in 2015 you started? 7 

A Yes, sir. 8 

Q And have you worked at the same location for all of your 9 

employment at Squires Lumber Company? 10 

A Yes. 11 

Q Where is that? 12 

A It's in Suisun City. 13 

Q Okay.  And that's the Bithell Lane address? 14 

A Yes, it is. 15 

Q Okay.  And who -- in the structure of Squires Lumber 16 

Company, who is your boss? 17 

A Chris and Kyle Paxson. 18 

Q Okay.  So you report to both of them? 19 

A Yes, I do. 20 

Q Okay.  And they're based down in Colton, not Suisun City, 21 

correct? 22 

A That is correct. 23 

Q And I don't know if I asked you this, but what is your 24 

title at Squires Lumber Company? 25 
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A My title is operations manager. 1 

Q Okay.  Do you have any responsibility for southern 2 

California? 3 

A No, I don't. 4 

Q Okay.  So you're based in northern California, and that's 5 

the exclusive area where you perform your job duties? 6 

A That is correct. 7 

Q Okay.  Have your day-to-day job duties been relatively the 8 

same from the time you started at Squires Lumber Company until 9 

today, or have there been any changes? 10 

A They're -- they basically are the same every day. 11 

Q Okay.  So would you mind kind of going through with us and 12 

tell us what your typical day is like?  What time you start, 13 

and the job duties you do, and that sort of thing. 14 

A I normally start at 6:30 in the morning.  I open up the 15 

gate, I open up the warehouse, I start up the forklifts, and I 16 

unlock everything so that the crew, when they come in, it'll be 17 

ready.  I open up the door -- one of the main doors.   18 

Q To the warehouse? 19 

A Yes.   20 

Q Uh-huh.  Okay, continue.   21 

A Okay.  And then normally mornings are busy, because we 22 

have trucks coming in and out.  And on any given day there 23 

could be three or four trucks sitting outside of the gate.  And 24 

I would proceed after 7:00 to start unloading, loading trucks 25 
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on a daily basis in the morning. 1 

Q You mean you yourself are loading the trucks? 2 

A Yes. 3 

Q Okay.  How do you do that? 4 

A With a forklift. 5 

Q Who -- you drive the forklift? 6 

A Yes.   7 

Q So the truck drivers themselves were not loading trucks? 8 

A One of the truck drivers that we have also helps, but we 9 

usually preload his truck at night. 10 

Q Okay.  And that's your job? 11 

A Uh-huh, yes. 12 

Q You have to say yes. 13 

A Yes. 14 

Q Not uh-huh.  I know it's hard sometimes.  So that we can 15 

kind of orient you to the work location in Suisun City, I'm 16 

going to show you a document that I've marked as Respondent's 17 

Exhibit 52.   18 

MR. ARMSTRONG:  And Your Honor, it's out of order.  I'll 19 

catch up with the other numbers later.  And for the record, 20 

this is the same as Respondent's Exhibit 16, except that it has 21 

no pen or handwriting on it. 22 

Q BY MR. ARMSTRONG:  And Mr. Gilfillan, if you look at 23 

Exhibit 52, does this look like it's an actual aerial 24 

photograph of the Squires Lumber Company facility? 25 
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A Yes, it does. 1 

Q Okay.  And can you describe the structure in the kind of 2 

upper left hand corner?  What's that? 3 

A That is AA concrete. 4 

Q Okay.  And who works inside of that building? 5 

A Inside double AA concrete?   6 

Q I'm sorry.  In the upper left hand corner. 7 

A Oh. 8 

Q Oh, you got turned around.  Sorry. 9 

A Sorry about that.  Okay. 10 

Q Okay. So in the upper left hand corner as it's this way --  11 

A Yes, I see it. 12 

Q -- can you tell us what that building is? 13 

A That is our main warehouse.  We have an office in that 14 

location, and that's where we build our fabrication. 15 

Q So is that where the millworkers work? 16 

A Yes. 17 

Q Okay.  And then there are two identical structures below 18 

that in the left hand corner on Exhibit 52.  Can you tell us 19 

what those are? 20 

A Yes, I can. 21 

Q What are they? 22 

A They are pole barns, and I store lumber underneath them. 23 

Q Okay.  Did you pole barns?   24 

A Pole -- yeah.   25 
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Q Okay.  And are they enclosed? 1 

A No. 2 

Q Now there's been some testimony, probably more than anyone 3 

wanted to hear, about a portable toilet at the facility.  And I 4 

take it you're familiar with the portable toilet that exists at 5 

the Squires facility, correct? 6 

A Yes. 7 

Q Okay.  And there's only one of them? 8 

A Yes. 9 

Q Okay.  And at some point did the location of that portable 10 

toilet change from being outside to inside of the building? 11 

A Yes. 12 

Q And how long was it inside the building? 13 

A One day.   14 

Q Who move it from the outside of the building to the inside 15 

of the building? 16 

A I did. 17 

Q Are you familiar where it was located on the inside of the 18 

building when you put it there? 19 

A Yes, I am. 20 

Q All right.  Are you able on this Exhibit 52, if I give you 21 

a pen, to place an X on the roof of the building, and show us 22 

approximately where you put the portable toilet when you took 23 

it inside for the one day? 24 

A Yes, I can. 25 
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Q Okay.  I don't know whether you have a pen or anything   1 

to --  2 

A I had one, but I didn't know if I could bring it. 3 

MR. PETERSON:  May I approach, Your Honor?   4 

JUDGE CRACRAFT:  Yes.  The other attorneys are going to 5 

come and see --  6 

THE WITNESS:  Okay.   7 

JUDGE CRACRAFT:  -- where you marked it, and they'll mark 8 

theirs the same way. 9 

MR. ARMSTRONG:  Your Honor, I'll show counsel the two -- 10 

the official exhibits to make sure everyone agrees --    11 

JUDGE MS. CRACRAFT:  Thank you.  12 

MR. ARMSTRONG:  -- I've marked them correctly.    13 

(Counsel confer) 14 

MR. ARMSTRONG:  I'll hand the exhibit back to the witness.   15 

Q BY MR. ARMSTRONG:  Now, since you were the one that 16 

actually moved the portable toilet, how did you move it? 17 

A Forklift.   18 

Q And what time of the day did you do that? 19 

A After working hours. 20 

Q Okay.  So by the time the employees came back the next 21 

morning, the portable toilet was moved? 22 

A Yes. 23 

Q Did you give the employees any explanation for why it had 24 

been moved? 25 
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A No, I didn't. 1 

Q And could you estimate for us how close to the side of the 2 

-- inside of the warehouse the portable was placed by you on 3 

the inside? 4 

A I'm going to say 30 feet. 5 

Q Okay.  And if you -- are you familiar with where the 6 

employee break tables are --  7 

A Yes, I am. 8 

Q -- in the warehouse?  All right.  And when you took the 9 

portable toilet inside, did it stay in just the one location on 10 

the inside until you moved it back out again? 11 

A Yes.   12 

Q Okay.  And how far was the location of the portable toilet 13 

from the employee break tables? 14 

A That was about 30 feet. 15 

Q Okay.  Maybe you didn't understand my first question, 16 

which was how far from the side of the wall --  17 

A Oh, okay. 18 

Q -- okay.  So let's take it one at a time.  So from the 19 

front of the wall of the warehouse on the inside, how close was 20 

the portable toilet to the wall? 21 

A It was right up against the wall. 22 

Q Right up against the wall? 23 

A Yes. 24 

Q And you estimate that that was how far away from the break 25 
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tables? 1 

A Thirty feet. 2 

Q Okay.  Is there any possibility the portable toilet could 3 

have been five feet, six feet, 10 feet away from the break 4 

tables? 5 

A There is no chance.   6 

Q Okay.  Are you pretty good with measurements? 7 

A Very good. 8 

Q And how do you know that? 9 

A Because I've been doing this all my life. 10 

Q Okay.   11 

A I've been in the industry. 12 

Q When you moved the portable toilet inside for the one day 13 

period, were you able to actually visually see it from the 14 

break tables? 15 

A Yes. 16 

Q Okay.  Why did you --  17 

MR. ARMSTRONG:  Did you have a question, Your Honor? 18 

JUDGE CRACRAFT:  Oh, I wondered if you remembered when 19 

that was that it was moved.   20 

THE WITNESS:  I don't recall.   21 

JUDGE CRACRAFT:  Could it have been the -- somewhere 22 

between the 21st and 25th of September, 2015? 23 

THE WITNESS:  Yes.   24 

JUDGE CRACRAFT:  Okay. 25 
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Q BY MR. ARMSTRONG:  Are you guessing, or do you --  1 

JUDGE CRACRAFT:  It -- I only asked if it could have been. 2 

MR. ARMSTRONG:  Okay. 3 

JUDGE CRACRAFT:  So let's just treat it --  4 

MR. ARMSTRONG:  Okay. 5 

JUDGE CRACRAFT:  -- as a ballpark kind of figure. 6 

MR. ARMSTRONG:  All right. 7 

Q BY MR. ARMSTRONG:  So my next question is, since you were 8 

the one that moved it into that location on the inside of the 9 

warehouse, why did you pick that particular location on the 10 

inside to place the portable toilet? 11 

A I did not pick the location. 12 

Q Okay.  Who picked the location? 13 

A My supervisor. 14 

Q And who is that? 15 

A Kyle Paxson. 16 

Q Okay.  So did Kyle Paxson actually tell you where in the 17 

warehouse to place the portable toilet? 18 

A Yes.  19 

Q Or did he just tell you to put it inside somewhere? 20 

MR. GAUGER:  Objection.  Leading.  Asked and answered. 21 

JUDGE CRACRAFT:  I'll allow the question.  So you can 22 

answer. 23 

THE WITNESS:  Okay.   24 

Q BY MR. ARMSTRONG:  Okay.  So the question is, did Mr. 25 
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Paxson actually tell you specifically where inside the 1 

warehouse to put the portable toilet? 2 

A Yes. 3 

Q Okay.  And do you remember how he described it? 4 

A He told me to bring it in side and put it in the south -- 5 

excuse me -- the northwest corner of the building, but the 6 

roll-up door. 7 

Q Okay.  And so that's what you did? 8 

A Yes. 9 

Q So would you describe the mark that you made on Exhibit 52 10 

as being in that corner up against the roll-out door? 11 

A Yes. 12 

Q Okay.  When you were asked by, I think you said Mr. 13 

Paxson, to move the portable toilet inside, were you given a 14 

reason by him to do that? 15 

A No, I was not. 16 

Q Okay.  And how long did the portable toilet remain inside? 17 

A For one day.   18 

Q And then what happened? 19 

A Then I got a call from Kelly to ask me to move it back 20 

into its original position. 21 

Q That would be outside the building? 22 

A Yes. 23 

Q And when you said Kelly, that was Kelly Bankston? 24 

A Yes. 25 
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Q Okay.  And when was that phone call made during the one 1 

day that it was on the inside? 2 

A It was the next day after hours. 3 

Q Okay.  And so you complied with that instruction? 4 

A Yes, I did. 5 

Q Okay.  Did any of the employees that worked inside the 6 

building complain to you about the portable toilet being 7 

inside? 8 

A No, they didn't. 9 

Q Were you in the warehouse that day when the portable 10 

toilet was inside? 11 

A Yes. 12 

Q Did you notice any particular smell? 13 

A No, I did not. 14 

Q By the way, have you ever personally used the portable 15 

toilet? 16 

A I have, on many occasions. 17 

Q And on what occasions would you use the portable toilet? 18 

A Well, it was convenient for me to use it when it was 19 

outside, because I'd be loading trucks.  And I like to get the 20 

trucks in and out quick.  So instead of having to go all the 21 

way to the office, I just go over to the porta potty.   22 

Q Okay.  And was the portable toilet, on the occasions that 23 

you used it, ever in a state that was offensive to you? 24 

A Never. 25 
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Q To your knowledge, did the portable toilet ever run out of 1 

toilet paper? 2 

A Yes. 3 

MR. GAUGE:  Objection. 4 

JUDGE CRACRAFT:  What is your --   5 

MR. GAUGE:  Relevance. 6 

JUDGE CRACRAFT:  -- objection? 7 

MR. GAUGE:  Relevance.   8 

JUDGE CRACRAFT:  What is the relevance?  I don't remember 9 

any complaints about that? 10 

MR. ARMSTRONG:  Well, this just goes to the overall 11 

maintenance of the portable toilet.  There was a lot of 12 

testimony by Mr. Martinez about how disgusting it was.  And I 13 

think this witness will testify that he and others did their 14 

best to keep it clean, keep it stocked.  That sort of thing. 15 

JUDGE CRACRAFT:  But there's been no evidence about 16 

running out of paper.   17 

MR. ARMSTRONG:  There hasn't been. 18 

JUDGE CRACRAFT:  So let's move on to something else. 19 

MR. ARMSTRONG:  Okay. 20 

Q BY MR. ARMSTRONG:  Did you ever receive any complaints 21 

from employees about the level of water or disinfectant in the 22 

portable toilet. 23 

A Yes, I did. 24 

Q And do you remember any specific employees that complaint 25 
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to you about that? 1 

A Yes, I do. 2 

Q Who can you identify? 3 

A Francisco Martinez. 4 

Q And was he one of the millworkers? 5 

A Yes. 6 

Q And did he complain on one or more occasions? 7 

A He complained on two different occasions. 8 

Q Do you remember on the first occasion what he said? 9 

A He came over to the office, and he knocked on the door.  10 

And he asked me -- he told me that the person that's servicing 11 

the porta potty isn't putting enough blue liquid in the bottom 12 

of the porta potty. 13 

Q What did you say? 14 

A I said, "I will call corporate, and" -- I said, "I will 15 

call corporate."   16 

Q Did you do that? 17 

A Yes. 18 

Q Who did you call at corporate? 19 

A I called Kelly. 20 

Q How quickly did you call corporate? 21 

A Right away. 22 

Q Do you know whether it was taken care of? 23 

A No, I don't 24 

Q Did you get anymore complaint from Mr. Martinez around the 25 
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same time that it had not been corrected? 1 

A I think the next week after that he came up with the same 2 

complaint. 3 

Q Well, let's talk about the first complaint. 4 

A Oh, okay. 5 

Q Did he come back to you and say it didn't get corrected 6 

ever? 7 

MR. GAUGE:  Objection.  The witness just answered the 8 

question.  He came back a week later.  9 

MR. ARMSTRONG:  That's a separate incident. 10 

MR. GAUGE:  It's being -- you're -- this is -- it's pretty 11 

leading. 12 

JUDGE CRACRAFT:  Was there any further discussion with Mr. 13 

Martinez after you called Kelly? 14 

THE WITNESS:  No. 15 

JUDGE CRACRAFT:  Okay. 16 

Q BY MR. ARMSTRONG:  So then the second incident with Mr. 17 

Martinez, you said that was about a week later? 18 

A Yes. 19 

Q And tell us what happened then. 20 

A He actually -- he talked to me, and I guess when the 21 

United Rentals employee came to service the porta potty, he 22 

told me that he asked that person to add more liquid to the 23 

porta potty. 24 

Q So he was just advising you? 25 
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A Yes. 1 

Q So that wasn't a complaint. 2 

A No, it wasn't. 3 

Q Did you get any other complaints from Mr. Martinez, or 4 

anybody else, about the porta potty? 5 

A Yes. 6 

Q Tell us about any other complaints that you got. 7 

A Mr. Martinez came over to my office and knocked on the 8 

door one day and the said that there was no toilet paper. 9 

MR. ARMSTRONG:  Your Honor, do you want me to just not 10 

follow up on that? 11 

JUDGE CRACRAFT:  No, go ahead. 12 

MR. ARMSTRONG:  Okay. 13 

Q BY MR. ARMSTRONG:  And so are you able to put a timeframe 14 

on that? 15 

A No. 16 

Q I'm not -- okay.  And did -- what did you do? 17 

A I gave him four rolls of toilet paper. 18 

Q Okay.  Did you have that already there available? 19 

A Yes.  We have a good stock. 20 

Q Did you receive any other complaints from Mr. Martinez or 21 

others about the porta potty? 22 

A There was another employee that knocked on my door also, 23 

and they were out of paper towels. 24 

Q Is that a portable sink? 25 
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A Yeah.  And so I gave him a roll of paper towels. 1 

Q Did you have those handy? 2 

A Yes. 3 

Q Do you remember that employee's name? 4 

A No. 5 

Q Are we done now with all of the complaints that you can 6 

remember about the porta potty, or the sink? 7 

A Yes. 8 

Q There's some testimony so far about there being flies 9 

around the porta potty.  Can you tell us whether or not you've 10 

ever seen any flies?  Let's start out at the Squires location 11 

anywhere. 12 

A Yes.   13 

Q And how often did you see any flies at the Squires Company 14 

location? 15 

A Very often. 16 

Q Okay.  And where have you seen flies? 17 

A Everywhere. 18 

Q For example, where? 19 

A Outside, inside, near the garbages, out -- I mean, 20 

anywhere on the property.   21 

Q Tell us the area around the Squires property location.  22 

What's around it? 23 

A There is a fertilizer plant that is directly southeast.  24 

And also there is fields of cattle, and sheep grazing fields on 25 
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three sides. 1 

Q Did you have any observation about flies near the porta 2 

potty that differed from anywhere else on the property? 3 

A No. 4 

Q If you could find Employer's Exhibit 32.  It's a 5 

photograph that looks like this.  I don't think they're in 6 

order, but they should have a number.  Does this depiction on 7 

this photograph look familiar to you? 8 

A Yes, it does. 9 

Q Can you tell us what it is? 10 

A It's a picture of the outer office and the inner office. 11 

Q Okay.  And where's the inner office on this photograph? 12 

A The inner office is -- has the sign that says, "Notice, 13 

authorized personnel only."   14 

Q Whose office is that? 15 

A That's my office. 16 

Q Does Caleb have a private office? 17 

A No. 18 

Q And outside of the inner office there's what?  What you 19 

said is the outer office? 20 

A Yes. 21 

Q And there's a door there on the right side of the 22 

photograph that's been marked as Exhibit 32.  Do you see that? 23 

A Yes. 24 

Q If you open that door, where would you go? 25 
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A Out into the warehouse. 1 

Q Okay.   2 

A The west end of the warehouse. 3 

Q If you could find Exhibit 33, which is another photograph.  4 

Do you have that in front of you? 5 

A Yes, I do. 6 

Q Okay.  And can you -- does that look familiar to you? 7 

A Yes, it does. 8 

Q Can you tell us what that's a picture of? 9 

A That's a picture of the outer office. 10 

Q And I notice there's -- is that a flyswatter there?  On 11 

the wall? 12 

A Yes. 13 

Q So to the right there's a couple of chairs, and it looks 14 

like a desk area? 15 

A Yeah -- yes. 16 

Q Is that right? 17 

A That is correct. 18 

Q Are you familiar with the type of papers or documents that 19 

are kept in that area of the outer office? 20 

A Yes, I am. 21 

Q Can you give us some examples of what is kept out there? 22 

A There are detailed drawings of customers' panel 23 

fabrications.  There's manifests with shipping logs.  There 24 

could be employee information.  There's invoicing from customer 25 
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invoicing.  Most of -- a lot of these papers -- a lot of this 1 

paperwork is confidential. 2 

Q Can you think of anything else that's kept out in that 3 

area? 4 

A Bill Wilkie, who's our northern California salesman, he 5 

keeps all of his paperwork on the desk for sales calls.  So 6 

there's contacts for customers, and numerous other items.  7 

Personal items also. 8 

Q Earlier in your testimony you were describing your work 9 

duties during the day.  What you do on your typical workday.  10 

How much of your typical workday is spent in your office?  The 11 

one that's depicted on Exhibit 32. 12 

A It depends on any given day.  I could be -- since I'm the 13 

forklift driver -- a full time forklift driver, and also the 14 

full time operations manager, it depends on if there's five 15 

trucks outside, then I'm going to be outside for five hours 16 

straight.  So it just depends on how busy it is outside.  So I 17 

could be outside 80 percent of the time.  Sometimes it would be 18 

20 percent. 19 

Q And when you're not in your office, and let's say you're 20 

outside loading trucks, driving the forklift, do you close the 21 

door to the interior office to your private office? 22 

A Yes, I do. 23 

Q Do you lock it? 24 

A Yes, I do. 25 
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Q Okay.  What hours do you typically work at the company?  I 1 

think you mentioned you get there about 6:30.  How late do you 2 

work? 3 

A Until my job is done. 4 

Q Okay.  And do you have any regular break schedule? 5 

A No, I don't. 6 

Q Do the hourly employees that work in the lumber yard of 7 

the warehouse, do they have regular break schedules? 8 

A Yes, they do. 9 

Q And what -- do you know what time their break schedules 10 

are? 11 

A Yes, I do. 12 

Q What time are they? 13 

A The first break is --  14 

Q They start at 7, right? 15 

A -- yeah.  So the first break is at 9. 16 

Q Right. 17 

A And then lunch is from 11:30 to 12. 18 

Q Right.  And then there's an afternoon break? 19 

A Yes. 20 

Q Okay.  And --  21 

A At 1:30.   22 

Q -- and --  23 

A Or excuse me, it's 2.   24 

Q -- okay.  What do you typically do when the millworker 25 
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employees are on break or at lunch? 1 

A I typically am working.   2 

Q Where are you typically working? 3 

A Either out in the yard, or moving stuff around in the 4 

warehouse. 5 

Q When you say moving stuff around in the warehouse, do you 6 

mean on the forklift?   7 

A Yes. 8 

JUDGE CRACRAFT:  I'd like to ask just one question. 9 

MR. ARMSTRONG:  Sure. 10 

JUDGE CRACRAFT:  It's off topic. 11 

MR. ARMSTRONG:  Sure. 12 

JUDGE CRACRAFT:  I've been trying to figure out which way 13 

is north on this drawing.   14 

THE WITNESS:  I could do that.   15 

JUDGE CRACRAFT:  Please do.   16 

THE WITNESS:  Sure.  No problem.  So this is south, east, 17 

north, and west. 18 

JUDGE CRACRAFT:  Very nice.  So if you hold it this way, 19 

north is at the top. 20 

MR. ARMSTRONG:  Okay.   21 

JUDGE CRACRAFT:  And I might ask the witness to conform 22 

the official copies, just so -- if you don't mind --  23 

THE WITNESS:  Sure. 24 

JUDGE CRACRAFT:  -- marking those the same way.   25 
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THE WITNESS:  It would be my pleasure.  There's one. 1 

MR. ARMSTRONG:  Thank you. 2 

THE WITNESS:  You're welcome.   3 

JUDGE CRACRAFT:  Thank you.  Please continue. 4 

Q BY MR. ARMSTRONG:  Mr. Gilfillan, I've marked as 5 

Employer's Exhibit 54 another photograph.   6 

MR. GAUGE:  And there's -- counsel, there's no 53?   7 

MR. ARMSTRONG:  Not yet.   8 

MR. GAUGE:  Okay. 9 

Q BY MR. ARMSTRONG:  And Mr. Gilfillan, looking at Exhibit 10 

54, does that depict something that you're familiar with? 11 

A Yes, it does. 12 

Q What does this show? 13 

A This shows the north entrance of our yard. 14 

Q Is that the gate that --  15 

A Yes. 16 

Q -- you drive through? 17 

A Yes. 18 

Q Okay.   19 

A It shows our two, we call them pole barns --  20 

Q Right. 21 

A -- where I store lumber underneath. 22 

Q Right. 23 

A And it looks like a Mikey's (phonetic) Transport truck. 24 

Q Okay.  So, for example, on -- is this the kind of truck 25 
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that you personally would load to the forklift? 1 

A Every day. 2 

Q And then does this truck look like it's coming or going? 3 

A It is being loaded as -- in my opinion, it's being loaded 4 

as --  5 

Q The picture was taken? 6 

A -- yes. 7 

Q All right. 8 

A And the other truck was just unloaded, because they park 9 

there until they get further instructions from their dispatch. 10 

MR. ARMSTRONG:  I move the admission, Your Honor, of 11 

Exhibit 54. 12 

JUDGE CRACRAFT:  Any objection? 13 

MR. PETERSON:  Just some quick voir dire. 14 

JUDGE CRACRAFT:  Please proceed. 15 

VOIR DIRE EXAMINATION 16 

Q BY MR. PETERSON:  There appears to be, I guess, a base of 17 

a trailer to the right of the guard.  He's parked, ready to 18 

leave. 19 

A The truck that I was mentioning, it was on the left side 20 

of the paper. 21 

Q That's the one that's being loaded -- the red one? 22 

A Yes.  Exactly.  The -- it looks like there's an empty 23 

trailer. 24 

Q Yes, that's what I mean. 25 
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A Yes. 1 

Q Is that -- that's just an empty trailer? 2 

A Yep. 3 

Q Do you know what it's doing there, or what?  4 

A That's where we park our Squires Lumber truck. 5 

Q Oh, I see. 6 

MR. PETERSON:  No objections.   7 

MR. GAUGER:  None here.   8 

JUDGE CRACRAFT:  Respondent's Exhibit 54 is admitted.  9 

(Respondent Exhibit Number 54 Received into Evidence) 10 

JUDGE CRACRAFT:  And are you offering Respondent's 52?   11 

MR. ARMSTRONG:  Yes, Your Honor. 12 

JUDGE CRACRAFT:  Any objection? 13 

MR. PETERSON:  None, Your Honor. 14 

MR. ARMSTRONG:  No objection. 15 

JUDGE CRACRAFT:  Respondent's Exhibit 52 is admitted. 16 

(Respondent Exhibit Number 52 Received into Evidence) 17 

Q BY MR. ARMSTRONG:  All right.  Mr. Gilfillan, if you could 18 

look at Respondent's Exhibit number 1.  It's up here.  It's 19 

another photograph.  20 

(Counsel confer) 21 

 THE WITNESS:  Yep. 22 

Q BY MR. ARMSTRONG:   Okay.  Does this view look familiar to 23 

you? 24 

A Yes.  25 
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Q Can you tell us what it is? 1 

A It is a picture looking out the north gate of our -- of 2 

the entrance, into our neighbors property. 3 

Q How many entrances are there to the Squires facility?   4 

A Just one. 5 

Q Is this the one entrance? 6 

A Yes, it is.  7 

Q Thank you.  Do you know the name of the neighbor across 8 

the street that this photo depicts?  9 

A Yes.  10 

Q What's the name? 11 

A It's Riato.  R --  12 

Q Can you spell that? 13 

A R-I-A-T-O. 14 

Q Thank you.  I've marked as Exhibit 57 another photograph 15 

I'd like you to look at.  Are you familiar with this depiction?  16 

A Yes, I am. 17 

Q Can you tell us what this is.  18 

A This is a picture of Riato's yard. 19 

Q This is your across-the-street neighbor? 20 

A Exactly. 21 

Q Do you know what they do there? 22 

A Yes, I do.  23 

Q What do they do?  24 

A They take -- it's -- it's an understanding drilling 25 
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company, and they have this yard to take apart big pieces of 1 

machinery after they're done drilling. 2 

Q Since let's just call it September of 2015 to the present, 3 

has your across-the-street neighbor's property been a fairly 4 

active site? 5 

A Very active. 6 

JUDGE CRACRAFT:  And just so I can understand where Riato 7 

is, if I look back on Respondent's 52, can I see it?  8 

THE WITNESS:  It's actually right here.  This -- see -- 9 

this right here is this --  10 

JUDGE CRACRAFT:  I see.  11 

THE WITNESS:  Right here. 12 

JUDGE CRACRAFT:  So if you can see 52, Riato is down in 13 

the lower left corner if you hold the south up. 14 

MR. ARMSTRONG:  Thank you, Your Honor. 15 

JUDGE CRACRAFT:  Thank you.  16 

Q BY MR. ARMSTRONG:  Can you find Respondent's Exhibit 5 17 

which is another photograph.  To save you time I'm just going 18 

to show it to you. 19 

A Okay.   20 

Q Are you familiar with this depiction? 21 

A Yes, I am. 22 

Q Who took this picture? 23 

A I took this picture. 24 

Q And what does it reflect? 25 
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A It reflects what's -- what happens at that company on 1 

almost a day-to-day basis.  2 

Q When you say "that company," you mean Riato? 3 

A Yes. 4 

Q Okay.  And is this right across the street from Squires? 5 

A Yes, it is. 6 

Q Okay.  And when you mean what happens on a day-to-day 7 

basis, what do you mean? 8 

A Well, they work with heavy machinery and on any given day 9 

there could be a number of cranes there, crane operators and 10 

ground people that work together to disassemble heavy pieces of 11 

machinery. 12 

Q I think you testified earlier you thought you were a 13 

pretty good estimator of distances.  What would you estimate 14 

the distance from the outside of the Squires Lumber Company 15 

gate to the entrance to Riato?  16 

A The actual gate? 17 

Q Just across the street, correct.  18 

A From where the -- from where our gate is --  19 

Q From the Squires gate to the --  20 

A To their gate?  21 

Q -- Riato gate.  Yes. 22 

A I am going to say it is 60 feet. 23 

Q Okay.  And between let's say September 1st and  today, 24 

have you seen other cranes on the Riato site? 25 
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A Yes, I have. 1 

Q Have they been bigger or smaller than the one that's 2 

depicted on Exhibit 5? 3 

A They have. 4 

Q All right.  Some smaller, some bigger? 5 

A Yes.  6 

MR. ARMSTRONG:  Your Honor, I'd like to move the admission 7 

of Exhibit 5.  8 

MR. PETERSON:  Quick voir dire, Your Honor?  9 

JUDGE CRACRAFT:  Please proceed. 10 

VOIR DIRE EXAMINATION 11 

Q BY MR. PETERSON:   You took this picture? 12 

A Yes, I did.  13 

Q Do you recall on what date you took this picture? 14 

A January -- around January 15. 15 

Q January 15th of this year? 16 

A This year. 17 

Q And is -- you refer to the -- is there more than one 18 

entrance to Riato? 19 

A No, there isn't.  20 

Q Is that -- what we're looking at, is that basically the 21 

entrance right there? 22 

A Yes, it is. 23 

MR. PETERSON:  No objection.  24 

MR. GAUGER:  I have brief voir dire as well. 25 
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JUDGE CRACRAFT:  Please proceed. 1 

VOIR DIRE EXAMINATION 2 

Q BY MR. GAUGER:  can you --  3 

MR. GAUGER:  Thank you.  4 

Q BY MR. GAUGER:  You can't tell from the photograph -- by 5 

the way, my name is Matt Gauger.  I'm the Union's lawyer. 6 

You can't tell from the photograph, or at least I can't, 7 

but maybe you remember the name of the crane company?  Is it -- 8 

is it -- do you recall whether it's the same or a different 9 

company?  10 

A Same or different from? 11 

Q Riato. 12 

A Oh.  I don't recall.  13 

Q You don't recall, okay.  14 

MR. GAUGER:  And Your Honor, this next question goes to 15 

relevance.  16 

Q BY MR. GAUGER:  Have you ever worked as an operating 17 

engineer operating cranes? 18 

A No. 19 

Q Have you ever worked as a pile driver? 20 

A No. 21 

Q Do you know whether operating engineers when they operate 22 

cranes and pile drivers when they deal with their own equipment 23 

communicate by hand signals or voice? 24 

A No, I don't.  25 
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MR. GAUGER:  Relevance, Your Honor.  1 

MR. ARMSTRONG:  I --  2 

JUDGE CRACRAFT:  I think it has some relevance.  3 

MR. ARMSTRONG:  Okay.  4 

JUDGE CRACRAFT:  And I'm going to allow it.  Respondent's 5 

Exhibit 5 is admitted. 6 

(Respondent Exhibit Number 5 Received into Evidence) 7 

JUDGE CRACRAFT:  Are you offering Respondent's Exhibit 57 8 

as well? 9 

MR. ARMSTRONG:  Yes, Your Honor.  10 

JUDGE CRACRAFT:  Any objection?  11 

MR. PETERSON:  I guess just quick voir dire.  12 

JUDGE CRACRAFT:  Please proceed.  13 

VOIR DIRE EXAMINATION 14 

Q BY MR. PETERSON:  Did you take this picture?  57.  So 15 

we're talking about Respondent's 57. 16 

A I don't believe so, no. 17 

A So you don't know when the picture was taken? 18 

Q No, I don't.  19 

MR. PETERSON:  No objection.  20 

JUDGE CRACRAFT:  Mr. Gauger?  21 

MR. GAUGER:  Also brief voir dire.  22 

VOIR DIRE EXAMINATION 23 

Q BY MR. GAUGER:  Is this -- even though you don't know the 24 

-- when it was taken, is this typical of the kind of -- the 25 
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variety of work that they're doing in there?  I'm looking at 1 

the same picture you are, 57.  2 

A Oh.  3 

Q Let me ask a better question because my question was vague 4 

as to time.  You know, during September to the current period, 5 

those few months, is this typical of what you'd see when you'd 6 

look across the street into the Riato yard? 7 

A This. 8 

MR. ARMSTRONG:  Holding up Number 5. 9 

MR. GAUGER:  Oh, no, I'm talking about 57.  10 

MR. ARMSTRONG:  I think his response is, is more --  11 

THE WITNESS:  This is what I see on a daily basis. 12 

Q BY MR. GAUGER:  Oh, okay.  And -- but not so much whatever 13 

is in 57? 14 

A That is correct.  It seems to me that this picture may 15 

have been taking in the -- when they weren't working. 16 

Q Okay. 17 

MR. GAUGER:  I'm not sure what it's here for, but to save 18 

time, no objection.  19 

JUDGE CRACRAFT:  Respondent's Exhibit 57 is admitted. 20 

(Respondent Exhibit Number 57 Received into Evidence) 21 

DIRECT EXAMINATION (CONTINUED) 22 

Q BY MR. ARMSTRONG:  Mr. Gilfillan, if you're able to find 23 

Exhibits 28 and 31.  Let me focus your attention on Exhibit 28 24 

first.  Do you see that? 25 
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A Yes, I do.  1 

Q Is that a familiar site to you? 2 

A Yes.  3 

Q Can you just briefly describe what this is a photograph 4 

of? 5 

A It's a -- it's a photograph of the time clock and other 6 

documents that are required by law to be posted. 7 

Q On the right side of Exhibit 28 do you see there's a piece 8 

of paper that says in blue "Employee Rights."  Do you see that? 9 

A Yes, I do. 10 

Q Do you know who posted that? 11 

A Yes, I do.  12 

Q Who posted it? 13 

A I did. 14 

Q And then there's another piece of paper below that that's 15 

also posted.  Do you see that? 16 

A Yes. 17 

Q And who posted that? 18 

A I did. 19 

Q Okay.  And do you see the -- does the bottom one overlap 20 

the top one a little bit? 21 

A Yes. 22 

Q And then could you please look at Exhibit 31.  And can you 23 

tell us whether or not Exhibit 31 is a picture of the same two 24 

documents that are shown on Exhibit 28? 25 
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A Yes, they are. 1 

Q Okay.  And if you notice on Exhibit 31, the bottom 2 

document doesn't overlap the top document at all? 3 

A I -- I recognize that. 4 

Q Can you explain why that is? 5 

A Yes.  Kelly called me and asked me to take a copy of both 6 

of these documents and give them to her.  7 

Q So which was the way it was posted first, 28 or 31? 8 

A It was posted first 28. 9 

Q Okay.  And then Kelly Bankston told you she needed a copy 10 

of it? 11 

A Yes. 12 

Q So what did you do? 13 

A I made a copy for her.  14 

Q Did you remove it? 15 

A Yes, I did. 16 

Q And then -- and then what did you do after you copied it? 17 

A I put it back up. 18 

Q Okay.  And is that reflected in 31? 19 

A Yes, it is. 20 

Q Okay.  How long a period of time elapsed between when you 21 

took the posters down in Exhibit 28 to when you reposted them 22 

in Exhibit 31? 23 

A It was no more than five minutes.  24 

JUDGE CRACRAFT:  Did you get a date for when these were 25 
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posted? 1 

MR. ARMSTRONG:  January 6, 2016.  I don't know if that's 2 

on the record.  I can ask this witness.  3 

JUDGE CRACRAFT:  Since he's the one who put them up. 4 

MR. ARMSTRONG:  Yes. 5 

Q BY MR. ARMSTRONG:  So, and I don't know whether -- if you 6 

look at Exhibit 31, Mr. Gilfillan. 7 

A Yes. 8 

Q Do you recognize the signature on that exhibit?  9 

A Yes, I do.  10 

Q Do you recognize whose signature that is? 11 

A I do. 12 

Q Whose is it? 13 

A Chris Paxson. 14 

Q Okay.  And do you recognize what date is on the document?  15 

A Yes. 16 

Q What date? 17 

A 1/15/16. 18 

Q Is it 1/15/16 or 1/5? 19 

A Excuse me.  1 -- it's January 5th, 2016.  20 

Q Okay.  And do you recall when you posted these notes that 21 

are reflected on Exhibits 28 and 31? 22 

A Yes, I do. 23 

Q When -- what date was that? 24 

A It was January 6th, 2016. 25 
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Q Okay.  So the day after Mr. Paxson signed it.  1 

A Yes. 2 

JUDGE CRACRAFT:  And you posted both of them on the same 3 

day? 4 

THE WITNESS:  Yes. 5 

JUDGE CRACRAFT:  Thank you.  6 

Q BY MR. ARMSTRONG:  And those posters that are reflected in 7 

Exhibits 28 and 31, other than for the four or five minutes 8 

that you mentioned you took them down to copy them, have they 9 

remained posted for the entirety up until even today? 10 

A That is correct.  11 

Q As far as you know, they're still posted. 12 

A Yes. 13 

Q And the only reason -- well, you weren't at the company 14 

today, right? 15 

A No, I wasn't.  16 

Q When was the last time you were at the company?  17 

A The day before -- it was yesterday. 18 

Q Were they posted yesterday? 19 

A They were posted yesterday. 20 

Q Okay.  Are you ever involved in conducting employee safety 21 

meetings in Northern California?  22 

A Yes, I am. 23 

Q And is there a schedule for those meetings? 24 

A No. 25 
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Q Is there -- is there a -- I mean how often or how 1 

frequently do they typically happen? 2 

A We have to hold a safety meeting at least once a month. 3 

Q Okay.  And are you involved in those safety meetings? 4 

A Yes, I am. 5 

Q What is your role in those safety meetings?  6 

A I am the safety liaison in northern California at this 7 

Suisun City --  8 

Q Okay.  9 

A -- operations.  10 

Q And is there a safety manager for the entire company?  11 

A Yes.  12 

Q Who is that? 13 

A Kelly Bankston.  14 

Q The safety meetings, are they conducted on the clock or at 15 

break time?  Maybe it's easier to ask, when are they normally 16 

held?  What time of day?  17 

A They're normally held before lunch on company time. 18 

Q Okay.  And so is it ever the case that the company 19 

provides food at the safety meetings?  20 

A Yes. 21 

Q Is attendance taken at the safety meetings?  22 

A Yes, it is.  23 

Q Is attendance documented at safety meetings? 24 

A Yes, sir.  25 
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Q I'm going to show you a copy of a document I've marked as 1 

Employer's Exhibit 51.  Have you ever seen this document 2 

before, Mr. Gilfillan?  3 

A Yes, sir. 4 

Q Can you tell us what it is? 5 

A It is a document showing employees' or temporary 6 

employees' signatures.  7 

Q And the title of this document says "Monthly Safety 8 

Meeting Nor Cal Sign-In Sheet."  So what happened on July 1st, 9 

2015?  10 

A On that day we -- we -- I demonstrated how to do property 11 

lifting techniques. 12 

Q Okay. 13 

A And I also had documentation.  14 

Q Do you remember whether food was provided at this safety 15 

meeting?  16 

A I don't.  17 

Q Okay.  You say they -- that food is provided at safety 18 

meetings. 19 

A Yes. 20 

Q Okay.  If you look at the signature and the name on line 21 

4, do you recognize that name? 22 

A Yes, I do. 23 

Q Who is that? 24 

A Francisco Martinez.  25 
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Q Who is Francisco Martinez? 1 

A He is a Squires Lumber employee.  2 

Q Do you remember Mr. Martinez personally being in 3 

attendance at this monthly safety meeting on July 1st, 2015? 4 

A Yes, I do. 5 

Q And you remember the other four people being there as 6 

well? 7 

A Yes. 8 

Q And that includes not only direct hires but also the 9 

temporary employees?  10 

A This is everybody. 11 

Q Okay.  So the temporary employees were required to attend 12 

safety meetings. 13 

A Yes. 14 

Q Can you tell us what kind of food sometimes the company 15 

would have at these safety meetings?  16 

A Pizza. 17 

MR. PETERSON:  Objection, vague as to time. 18 

MR. ARMSTRONG:  Time period from July until the present. 19 

MR. PETERSON:  Foundation.  20 

Q BY MR. ARMSTRONG:  Are you familiar with the types of food 21 

that the company would have at the monthly safety meetings?  22 

A Yes. 23 

Q Okay.  So what types of food would the company have -- 24 

directing your attention to the time from let's just say July 25 
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1st, the date of Exhibit 51, to the present. 1 

MR. GAUGER:  Relevance.  2 

JUDGE CRACRAFT:  What is the relevance?  3 

MR. ARMSTRONG:  There is testimony at -- by Mr. Martinez 4 

yesterday of what he called a pizza party, and I think it was 5 

established that it was actually a safety meeting.  And I don't 6 

know --  I'm not sure where the general counsel was going with 7 

that, but to the extent that they're alleging that that was 8 

somehow improper, I think it's fair for us to establish this 9 

was a regular practice.  10 

MR. ARMSTRONG:  There's no allegation -- there's no 11 

allegation that the pizza party was unlawful.  12 

MR. PETERSON:  Correct.  13 

MR. ARMSTRONG:  Okay.  With that, I can move on then. 14 

JUDGE CRACRAFT:  Thank you.  15 

Q BY MR. ARMSTRONG:  Mr. Gilfillan, I want to direct your 16 

attention to the date of September 2nd, 2015.  Do you remember 17 

that date? 18 

A Yes, I do. 19 

Q Okay.  What time did you get to work on that date? 20 

A It was approximately 6:25 a.m. 21 

Q Okay.  And as you drove in, everything seemed normal? 22 

A Yes. 23 

Q Okay.  Did something happen after you arrived at work that 24 

morning? 25 
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A I went around my normal routine, open up the gate, unlock 1 

the storage container, and then I normally go into my office 2 

before the crew gets there and look at emails or different 3 

things like that. 4 

Q Okay.  And so did you do that? 5 

A Yes. 6 

Q And what happened next that morning after you started 7 

looking at emails?  8 

A Well, about, I'm going to say it was 6:35 in the morning.  9 

I saw through the window a group of people coming towards the 10 

office. 11 

Q And when you say you "saw through the window," which 12 

window are you talking about?  And maybe if you look back at 13 

Exhibit 33 you can tell us.  14 

A It was this window.  15 

Q Show the judge. 16 

A Oh, I'm sorry. 17 

JUDGE CRACRAFT:  That's okay. 18 

THE WITNESS:  It was this window here.  19 

Q BY MR. ARMSTRONG:  Okay.  so that --  20 

JUDGE CRACRAFT:  Thank you.  21 

Q BY MR. ARMSTRONG:  If you -- if you're in the outer office 22 

and you're looking through that window, what are you looking 23 

at? 24 

A I'm looking at the -- at the entrance.  There -- I can 25 
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show a picture of the building where the -- they come in from 1 

the northwest -- people come through the office from the 2 

northwest door of the building and they'll come through. 3 

Q So the people that you saw were walking toward your office 4 

through the warehouse. 5 

A Yes.  And I can see them from a distance, so --  6 

Q So where were you when you saw them? 7 

A I was -- I was standing at the door of my office looking 8 

out. 9 

Q Okay.  Did you recognize any of the people?  10 

A I recognized Louis Louie Morabito and a gentleman that 11 

looked similar to him. 12 

Q Okay.  And did you recognize anybody else? 13 

A Not at that time. 14 

Q How many people were there? 15 

A At the time that I was looking outside? 16 

Q Yes. 17 

A I would say five. 18 

Q Okay.  And what happened next? 19 

A Next I opened up the door --  20 

Q Well, let me stop you.  Who did you think they were? 21 

MR. GAUGER:  Objection, relevance.  22 

JUDGE CRACRAFT:  Sustained. 23 

Q BY MR. ARMSTRONG:  Okay.  You said you thought -- you 24 

identified Louie Morabito. 25 
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A Yes. 1 

Q And then you saw somebody else that looked like Louie 2 

Morabito, is that right?  3 

A Yes. 4 

Q Okay.  And what was going on in your mind at the time --  5 

MR. GAUGER:  Objection, relevance. 6 

JUDGE CRACRAFT:  Sustained.  7 

Q BY MR. ARMSTRONG:  What happened next after you saw these 8 

individuals walking toward your office? 9 

A I opened up --  10 

MR. GAUGER:  Objection, relevance.  The video recording is 11 

in evidence.  12 

MR. ARMSTRONG:  Your Honor, I think this is entirely 13 

appropriate. 14 

JUDGE CRACRAFT:  I'll allow this.  Overruled. 15 

THE WITNESS:  I opened up the door. 16 

JUDGE CRACRAFT:  And that would be the outer door -- not 17 

your office door but the one that goes to the warehouse? 18 

THE WITNESS:  Yes. 19 

JUDGE CRACRAFT:  Thank you.  20 

Q BY MR. ARMSTRONG:  I opened up the door and I saw -- the 21 

first people that I saw were Louie Morabito and another 22 

gentleman that was similar height.  And at that time I thought 23 

it was Louie Morabito's father for the simple fact that Louie 24 

Morabito was having trouble with his health and he was missing 25 
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-- he was missing days, so I thought that -- I thought that a 1 

group of his friends were going to come talk and argue his case 2 

about --  3 

MR. GAYGER:  Objection, relevance.  4 

JUDGE CRACRAFT:  Sustained.  So you opened up the door and 5 

you saw Louie Morabito and a man who looked similar to him. 6 

THE WITNESS:  Yes. 7 

JUDGE CRACRAFT:  And what happened next? 8 

THE WITNESS:  He came -- he came -- I opened up the door.  9 

He extended his hand.  I shook his hand.  And then -- and then 10 

I backed up in -- into my office. 11 

Q BY MR. ARMSTRONG:  Okay.  Then what happened? 12 

A After that he presented me with a piece of paper. 13 

Q Did you read it? 14 

A No, I did not. 15 

JUDGE CRACRAFT:  And this is Mr. Morabito?  16 

THE WITNESS:  He's not the one who handed me the paper. 17 

JUDGE CRACRAFT:  Oh. 18 

THE WITNESS:  It was a gentleman that I didn't recognize.  19 

JUDGE CRACRAFT:  I see.  Okay.  20 

Q BY MR. ARMSTRONG:  So after he handed you the paper and 21 

you didn't read it, what happened next? 22 

A Well, I was looking at the paper, and once I realized that 23 

he didn't introduce himself as Louie Morabito's father, I 24 

automatically did not know who he --  25 
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MR. GAUGER:  Objection, relevance.  1 

JUDGE CRACRAFT:  What are you seeking to elicit here?  2 

Because we've all seen the video. 3 

MR. ARMSTRONG:  Right.  I think it's -- I think it's 4 

important to establish this witness's state of mind as to what 5 

happened and how he reacted to this meeting because --  6 

JUDGE CRACRAFT:  We don't accept state-of-mind evidence.  7 

It's --  8 

MR. ARMSTRONG:  Well --  9 

JUDGE CRACRAFT:  -- too subjective.  It has no probative 10 

value. 11 

MR. ARMSTRONG:  Okay.  What this goes to, Your Honor, is 12 

what he reported his state of mind to Mr. Paxson, his boss, 13 

which lead to certain of the actions being taken.  For example, 14 

the fact that this witness was not allowed to accept petitions 15 

anymore because he didn't know what was happening and he was --  16 

JUDGE CRACRAFT:  Well --  17 

MR. ARMSTRONG:  -- intimidated by it. 18 

JUDGE CRACRAFT:  We have absolutely no evidence that state 19 

of mind is a factor in determining unfair labor practices.  And 20 

all the actions that were taken later on have to be judged on 21 

their own as pure actions.  If you want to make an offer of 22 

proof that it was to assist in preserving someone's peace of 23 

mind, you may do that, but I will not rely on it. 24 

MR. ARMSTRONG:  Okay.  25 
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JUDGE CRACRAFT:  But if you think it's something that an 1 

appeals court might be sympathetic to and you want it on the 2 

record, this is your chance to do --  3 

MR. ARMSTRONG:  Okay. 4 

JUDGE CRACRAFT:  -- offer of proof.  5 

Q BY MR. ARMSTRONG:  So at some point during the meeting --  6 

JUDGE CRACRAFT:  Is this your offer of proof?  7 

MR. ARMSTRONG:  Yes. 8 

JUDGE CRACRAFT:  Okay.  Please go as quickly as you can 9 

and make your record.  You know I'm going to reject it, but 10 

make the record that you want people to read. 11 

Q BY MR. ARMSTRONG:  At some point during the meeting did 12 

you ask for a break in the meeting?  13 

A Yes. 14 

Q Why did you do that? 15 

A Because I have a -- I have a problem with anxiety, and I 16 

did not take my medication before because about that time is 17 

when I would normally take my medication. 18 

Q All this happened before you took your medication. 19 

A Yes. 20 

Q All right.  21 

JUDGE CRACRAFT:  Could I suggest something further? 22 

MR. ARMSTRONG:  Sure. 23 

JUDGE CRACRAFT:  You know where you're going with this, 24 

and rather than do question and answer, if you want to do a 25 
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narrative offer of proof it might speed us along. 1 

MR. ARMSTRONG:  All right.  That's fine.  Okay.  So the 2 

offer of proof is that this witness was caught obviously 3 

unprepared, didn't know what was happening, is unsophisticated 4 

in these particular type of matters, was completely blindsided 5 

and ambushed by what happened in the early morning on September 6 

2nd, 2015.  He hadn't taken his medication.  He was suffering 7 

from an anxiety attack when it happened.  He has little recall 8 

-- little to no recall of what happened during the meeting.  He 9 

denies having agreed to anything, including any purported 10 

agreement to allow employees in to wash hands with hot water.  11 

And as a result of Mr. Gilfillan's reaction and anxiety over 12 

what happened, the owners of the company suggested that any 13 

future letters or notices or contact that Mr. Gilfillan 14 

received should instead be sent to their corporate office, 15 

rather than to him, because he was not in a mental state to be 16 

able to respond, and since the union took the position that 17 

what Mr. Gilfillan allegedly did during the time that he was 18 

anxious and unprepared committed the Company to legally -- to a 19 

legally binding obligation to recognize a bargain with a union.  20 

It -- Kyle and Chris Paxson, as the owners of the company, felt 21 

they could not allow Mr. Gilfillan to commit the Company 22 

legally to anything regarding the union.   23 

So what they instructed him to do was from now on, if 24 

anybody attempted to hand you a petition or a formal document, 25 



 

ΛVTranz 
www.avtranz.com · (800) 257-0885 

789 

refuse it, send it to the company corporate office and they 1 

would handle it.  He was to go about doing his job driving a 2 

forklift, doing paperwork, loading trucks.  And to have nothing 3 

to do with respect to this particular matter. 4 

JUDGE CRACRAFT:  Thank you.  And I reject the offer of 5 

proof, except I will allow you to ask the witness if he recalls 6 

saying that employees could wash their hands in the soapy 7 

water, hot water. 8 

MR. ARMSTRONG:  Okay. 9 

JUDGE CRACRAFT:  And I do not have anything before me that 10 

alleges an unfair labor practice because of -- directed to 11 

transmit petitions to corporate.  I do not have anything before 12 

me that suggests that Mr. Gilfillan agreed to negotiate with 13 

the union.  That theory is not before me.  So I understand your 14 

arguments.   15 

But except for the hot water, which I'll allow you to ask 16 

him about, I'm going to reject the offer of proof, unless 17 

General Counsel and the Charging Party intend to argue that 18 

instructing that petitions be sent to corporate is evidence of 19 

animus.  If you are going to be arguing that, then these 20 

statements will need to be on the record. 21 

MR. ARMSTRONG:  General Counsel does not intend to so 22 

argue. 23 

MR. GAUGER:  Nor is the union. 24 

JUDGE CRACRAFT:  Thank you.  The offer of proof then is 25 
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rejected, except with regard to the hot water statement. 1 

MR. ARMSTRONG:  Thank you, Your Honor.  And just for 2 

clarification, I agree with you on the last point that there is 3 

no allegation in the complaint about a refusal to bargain.  But 4 

there was a lot of testimony, I think, from the three witnesses 5 

from the union about petition after petition after petition.  6 

And I just wanted to clarify that the refusal of those 7 

petitions by Mr. Gilfillan was not alleged as unfair labor 8 

practice.  So I guess we're now clear on that. 9 

JUDGE CRACRAFT:  Right.  And it's not going to be used to 10 

argue that -- 11 

MR. ARMSTRONG:  Animus. 12 

JUDGE CRACRAFT:  -- it shows an animus to the union. 13 

MR. ARMSTRONG:  Okay.  Thank you. 14 

JUDGE CRACRAFT:  And we've seen the video. 15 

MR. ARMSTRONG:  Right. 16 

JUDGE CRACRAFT:  so you can ask if he recalls making a 17 

statement about the hot water. 18 

MR. ARMSTRONG:  Okay.  So -- 19 

JUDGE CRACRAFT:  If that was part of your offer of proof. 20 

MR. ARMSTRONG:  It was.  Okay. 21 

Q BY MR. ARMSTRONG:  So let's go back to the meeting on 22 

September 2nd, where these five individuals are in your office.  23 

And do you recall anything -- making any agreement regarding 24 

hot water usage? 25 
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A No, I don't. 1 

JUDGE CRACRAFT:  Thank you. 2 

MR. ARMSTRONG:  Your Honor, are we at an appropriate time 3 

to move onto another subject and take a short break? 4 

JUDGE CRACRAFT:  Oh, certainly.  Let's take a ten minute 5 

afternoon break. 6 

THE WITNESS:  Thank you, Your Honor. 7 

JUDGE CRACRAFT:  Thank you. 8 

(Off the record at 1:56 p.m.) 9 

JUDGE CRACRAFT:  We'll be on the record. 10 

Q BY MR. PETERSON:  Mr. Gilfillan, could you take a quick 11 

look at Respondent's Exhibit 35, please.  You see that? 12 

A Yes. 13 

Q And do you see in the lower left hand corner of that 14 

document, there's a signature? 15 

A Yes. 16 

Q Whose signature is that? 17 

A That is my signature. 18 

Q And do you recall the date that you wrote that signature 19 

on there? 20 

A Yes, I did. 21 

Q What date was that? 22 

A October 21st, 2015. 23 

Q And there's also a statement handwritten that says, 24 

"Employee refused to sign."  Do you see that? 25 
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A Yes, I do. 1 

Q Who wrote that? 2 

A Francisco Martinez. 3 

Q Did you see him write that? 4 

A Excuse me.  I wrote that. 5 

Q Okay.  That was your writing. 6 

A That was my writing. 7 

Q So all of the handwriting on Respondent's Exhibit 35 is 8 

yours? 9 

A Yes, it is. 10 

Q Okay. 11 

MR. ARMSTRONG:  Your Honor, I'd like to move the admission 12 

of Exhibit 35? 13 

MR. PETERSON:  No, Your Honor. 14 

MR. GAUGER:  None here. 15 

JUDGE CRACRAFT:  General Coun -- or Respondent's Exhibit 16 

35 is admitted. 17 

(Respondent Exhibit Number 35 Received into Evidence) 18 

Q BY MR. ARMSTRONG:  Mr. Gilfillan, if you could look at 19 

Exhibit 33, which is the photograph.  Do you see that? 20 

A Yes, I do. 21 

Q And there's a window there, right?  Yes? 22 

A Yes. 23 

Q Okay.  And then I think you testified that window looks 24 

out into the warehouse?  Or the -- 25 
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A Yes, it does. 1 

Q -- the work area.  Are the windows currently tinted in any 2 

way? 3 

A Yes, they are. 4 

Q And so, if you're in the warehouse trying to look into the 5 

office, can you do that now? 6 

A No. 7 

Q Okay.  But if you're in the office, you can look into the 8 

warehouse. 9 

A It doesn't have the reflective coating on it, so it works 10 

both ways.  If you stand up to it close enough, you can look 11 

into the office. 12 

Q I see.  So if you're in the warehouse and you stand close 13 

enough, you can look in? 14 

A Yes. 15 

Q Okay.  And do you remember, was there a particular -- did 16 

those windows used to be clear? 17 

A Yes, they did. 18 

Q And at some point it changed to be tinted? 19 

A Yes. 20 

Q Do you remember about when it was changed to be tinted? 21 

A In late October.   22 

MR. ARMSTRONG:  And I don't know, maybe we can move on 23 

with this.  Whether this is now -- I don't know what -- again, 24 

whether this is an alleged unfair labor pra -- okay.  Then 25 
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let's move on. 1 

JUDGE CRACRAFT:  I'm saying it is not.  Do you agree? 2 

MR. PETERSON:  It's not.  Yes, it's not alleged. 3 

MR. ARMSTRONG:  Okay. 4 

JUDGE CRACRAFT:  Thank you. 5 

Q BY MR. ARMSTRONG:  Mr. Gilfillan, there are two calendars 6 

up there, Respondent's Exhibit 6 and 7.  One is September and 7 

one is October.  If you could kind of have those in front of 8 

you, they might -- 9 

A Thank you. 10 

Q -- help recollect some dates.  So I want to direct your 11 

attention to Friday, October 16, 2015.  Do you have that date 12 

in mind?  And don't mark on those -- well, you shouldn't mark 13 

on the exhibits. 14 

A Okay, I won't. 15 

Q Just focus on that date. 16 

A October 15th? 17 

Q No, Friday, October 16th.  Do you see that? 18 

A Yes, I do. 19 

Q Do you remember going to work that day? 20 

A Yes, I do. 21 

Q Okay.  And do you remember anything out of the ordinary 22 

happening that morning as you drove to work? 23 

A Yes, I do. 24 

Q Okay.  As you were driving to work, how were you 25 
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approaching the facility? 1 

A I usually arrive, like I said, around 6:30 in the morning.  2 

I think I was a little bit earlier that day.  And I took a left 3 

on Bithell Lane driving down.  And as I was getting closer to 4 

the front gate, the main entrance to the Company, I noticed 5 

that there was vehicles, trucks parked in the side of the 6 

driveway all bunched up together. 7 

Q How close were you to the squires entrance gate when you 8 

noticed these vehicles? 9 

A As I was taking the corner. 10 

Q How many vehicles did you observe? 11 

A I believe there was five. 12 

Q And did you see any people? 13 

A Yes, I did. 14 

Q How many people did you see? 15 

A At least ten. 16 

Q Were they in vehicles or outside of vehicles? 17 

A It was dark, so I don't know if there was anything inside 18 

the vehicles, but there were -- they were -- there was a lot of 19 

people outside of the vehicle. 20 

Q Okay.  And what happened next as you drove toward the 21 

gate? 22 

A Well, I didn't know who they were.  And I pulled up far 23 

enough away from them so -- I pulled up.  I started cracking 24 

the -- my window and they started coming towards you. 25 
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Q How many of them started coming toward you? 1 

A All of them. 2 

Q And what happened next? 3 

A I rolled up my window and I proceeded out the back side of 4 

the driveway and I left the premises. 5 

Q You went back the same way you'd come in. 6 

A Yes. 7 

Q In terms of seconds, how long were you there at the front 8 

gate before you turned around and drove away? 9 

A Fifteen seconds. 10 

Q And how close did any of the individuals get to your car? 11 

A Within six feet. 12 

Q Okay.  Any closer than that? 13 

A Not that I recall. 14 

Q Was anybody two feet away from you? 15 

A No. 16 

Q Did you recognize any of the individuals that approached 17 

your vehicle? 18 

A Yes. 19 

Q Who did you recognize? 20 

A I recognized Francisco Martinez. 21 

Q Anybody else? 22 

A Not that I could name. 23 

Q And what was Mr. Martinez doing? 24 

A He was walking towards my vehicle. 25 
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Q Okay.  Did he have anything in his hands? 1 

A Not that I saw. 2 

Q Now there's an individual here sitting at counsel table, 3 

Mr. John Pock.  You -- don't know if you've ever seen him 4 

before, but as you look at him today, was he one of the 5 

individuals that you saw that morning on the 16th of October? 6 

A I do not remember his face. 7 

Q Okay.  You said it was dark. 8 

A Yes, it was. 9 

Q Did you see Bobby Saephan? 10 

A No, I didn't. 11 

Q You're sure? 12 

A Yes, I am. 13 

Q What happened next, after you turned and drove away? 14 

A I went up to the power station. 15 

Q How far is that away from Squire's? 16 

A Half mile, quarter mile. 17 

Q What did you do when you got there? 18 

A I called corporate office. 19 

Q Did you speak to anybody? 20 

A I talked to Chris Paxson. 21 

Q And what did he say? 22 

A He asked me to call the sheriff. 23 

Q Did he say why? 24 

A I said to call the sheriff to make sure that everybody is 25 
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being safe and that nobody blocked the driveway and he wanted a 1 

report of it for his own records. 2 

Q Okay.  What did you do next? 3 

A I called the sheriff's department. 4 

Q Okay.  Was that the Solano County Sheriff's Department? 5 

A Yes, it was. 6 

Q About what time do you think that was? 7 

A Six-fifty. 8 

Q What did you say?  Well, okay.  Did someone answer the 9 

phone? 10 

A Yes, it was dispatch. 11 

Q And what did you say to them? 12 

A I said that there was a group of people in front of the 13 

gates where I work and I do not know who they are and I felt 14 

unsafe driving into my place of business where I work. 15 

Q Is that all you said? 16 

A Yes. 17 

Q What did they say? 18 

A They said that there was a shift change and that they 19 

wouldn't be able to send an officer out for a certain amount of 20 

time. 21 

Q What did you say? 22 

A I said that we would wait for them. 23 

Q Well, were you by yourself? 24 

A No.  At that time, employees started coming in.  And what 25 
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I did was I -- I was parked by the -- it was the only way to 1 

get into the yard.  I was parked off the side of the road 2 

safely, but I was flagging down employees that were coming to 3 

work to come and park behind me. 4 

Q Why were you doing that? 5 

A Because I didn't want anybody to go down there until I -- 6 

until the sheriff got there to tell me who it was -- 7 

Q Okay. 8 

A -- I mean -- 9 

Q Okay.  And other than Francisco, you didn't know who it 10 

was. 11 

A That's right. 12 

Q So how many people ended up parking approximately where 13 

you were parked near the power station? 14 

A It was probably six vehicles -- 15 

Q Okay. 16 

A -- with six different people. 17 

Q So after you called the sheriff's station and they said 18 

that it was a shift change and it would be a little while 19 

before they got back to you, what happened next? 20 

A What happened next was we waited for a certain amount of 21 

time and they didn't come.  And I got a phone call from Chris 22 

and he told me -- 23 

Q Chris Paxson. 24 

A Chris Paxson.  We needed to get work done, so he said, "Go 25 
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ahead and go back -- go to work.  Open up the gate and go to 1 

work." 2 

Q Who had the keys to the gate? 3 

A I didn't want to be the first one there, so I gave the 4 

keys to a coworker and had him open up the gate. 5 

Q Who -- 6 

A And -- 7 

Q Who was that? 8 

A -- it Caleb -- 9 

Q Caleb Alvarez. 10 

A -- Alvarez. 11 

Q Okay.  So was he parked at the power station -- 12 

A Yes. 13 

Q -- with the rest. 14 

A Okay. 15 

Q So you asked him to go open up the gate? 16 

A Yes. 17 

Q So what happened next, after you told him to do that and 18 

gave him the keys? 19 

A I -- he pulled out, I pulled out behind him and then the 20 

rest of the crew came up.  Caleb opened the gate, drove in.  We 21 

all drove in.  Then he closed the gate. 22 

Q Did any of the individuals that you saw the first time you 23 

were at the gate try to re-approach you the second time you 24 

came? 25 
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A No, they didn't. 1 

Q Okay.  Were there people standing outside vehicles on the 2 

second time you came over? 3 

A Yes. 4 

Q And what did they do as you approached the gate? 5 

A They left a big space for us to drive into the gate. 6 

Q So the second time that you came back -- and that was the 7 

time that Caleb Alvarez opened the gate and everybody came in  8 

-- did you recognize by name any of the individuals that were 9 

out front? 10 

A I wasn't concentrating on the people around me.  I was 11 

concentrating on getting through the gate.  So I was following 12 

Caleb through.  So I wasn't looking for people to recognize. 13 

Q So do you remember seeing anybody that you recognized? 14 

A No. 15 

Q Between the time that you first arrived at the gate and 16 

then drove to the power station then came back the second time, 17 

did anything happen? 18 

A No. 19 

Q Okay.  So did -- there were no vehicles that came to meet 20 

you anywhere in between? 21 

A No, there wasn't. 22 

Q Okay.  And once everybody was inside the gate did everyone 23 

then go to work? 24 

A No. 25 
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Q Okay. 1 

A Actually, they did. 2 

Q Okay. 3 

A But then the sheriff finally showed up. 4 

Q Okay.  Well, did Francisco work that day or was he on 5 

strike? 6 

MR. PETERSON:  Objection.  Leading. 7 

Q BY MR. ARMSTRONG:  Was -- did Francisco Mar -- 8 

JUDGE CRACRAFT:  Sustained. 9 

Q BY MR. ARMSTRONG:  Did Francisco Martinez work that day? 10 

A Yes. 11 

Q Okay.  Did Francisco Martinez ever go on strike? 12 

A Yes. 13 

Q Do you remember what day that was? 14 

A It was on -- which date are we talking -- the day? 15 

Q Right now, we're focused on Friday, October 16th. 16 

A Okay.  Can you ask that question again? 17 

Q Sure.  Was there ever a day that Francisco Martinez did 18 

not work, because he was on strike? 19 

A Yes. 20 

Q What day was that? 21 

A I believe it was the 16th. 22 

Q So had you spoken again with anybody from the sheriff's 23 

department before you had returned to the company and everyone 24 

had gone to work? 25 
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A Once I pulled into the gate, after I followed Caleb and 1 

everybody went and parked, the sheriff came in -- in the gate.  2 

He opened up the gate and came in. 3 

Q So did the sheriff actually drive the vehicle inside the 4 

gate? 5 

A Yes. 6 

Q How many sheriff's vehicles were there? 7 

A There was one. 8 

Q How many officers were there? 9 

A There was one, but there was another deputy that was 10 

parked outside the gate. 11 

Q In another vehicle. 12 

A Yes. 13 

Q And so was there only deputy that came inside the gate? 14 

A Yes. 15 

Q And did you happen to speak with that deputy? 16 

A Yes, I did. 17 

Q What was the location of where you spoke to him? 18 

A Do you want me to show you on the map? 19 

Q Well, why don't you describe it first? 20 

A It was in the middle of the yard between the entrance gate 21 

and the building. 22 

Q Were you -- 23 

A Right in the middle. 24 

Q -- were both of you standing out there? 25 
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A He was sitting in his car when he first pulled up.  I got 1 

out of my vehicle and I talked to him while he was sitting in 2 

his car. 3 

Q Okay.  So walk us through the conversation.  Did you start 4 

or did he start? 5 

A He started and he asked, "What seems to be the problem 6 

here?" 7 

Q What did you say? 8 

A I told him that there was a number of people out front and 9 

I did not know why they were there and I wanted to make sure 10 

that -- it was a safety reason for me personally.  And I wanted 11 

to make sure there was no trouble at the time. 12 

Q What did he say in response to that? 13 

A He said, "Let me go out and talk to them." 14 

Q Okay.  Did you say anything else? 15 

A No. 16 

Q Was there any discussion about removing them? 17 

A Never. 18 

Q Any discussion about arresting them? 19 

A Never. 20 

Q Any discussion about trespassing? 21 

A No. 22 

Q So how long would you estimate that your conversation with 23 

the sheriff lasted? 24 

A It was very brief.  Kept it within three minutes. 25 
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Q Did he hand you a business card? 1 

A No, he didn't. 2 

Q Did you get his name?  Do you remember his name? 3 

A No, I don't. 4 

Q Okay.  So when he then walked out to -- did he go out to 5 

talk to the individuals? 6 

A He drove back out there. 7 

Q Oh, he drove back out. 8 

A Yeah. 9 

Q And then where -- what did you do? 10 

A I would -- let's see.  What did I do?  I stayed and waited 11 

and watched for him, because he said he was going to be right 12 

back. 13 

Q Okay. 14 

A He said he was going to go out and talk to them and then 15 

he'd be right back. 16 

Q Okay. So what did you observe next happen? 17 

A I observed him and the other deputy that was parked out on 18 

the road talk to the people that were out front. 19 

Q Did you overhear anything they said? 20 

A No, I didn't. 21 

Q How long did you observe those deputies talking with the 22 

people that were out front? 23 

A It was very brief.  And it was a -- it was probably five 24 

minutes before he came back in the gate. 25 
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Q Okay.  And did you remain in the same location while he 1 

was out there speaking with the individuals? 2 

A Yes. 3 

Q And he came back and spoke to you? 4 

A Yes. 5 

Q Okay.  And was it just you and him? 6 

A Yes. 7 

Q Just one officer? 8 

A Yeah.  The other officer still stayed outside the gate. 9 

Q All right.  So when the officer came back inside the gate 10 

to talk to you again, what did he say? 11 

A He said that the people outside were union organizers and 12 

they were on a public property and they had the right to be 13 

there, as long as they didn't interfere with our comings or 14 

goings or cause any trouble.  He said -- he told me that they 15 

would only be there for an hour.  And that was the end of the 16 

conversation. 17 

Q What did you say to him? 18 

A I told him, "Thank you for coming out and I appreciate 19 

it." 20 

Q Okay.  Have you now fully described everything that you 21 

can remember about your two conversations with the police 22 

officer that day onsite? 23 

A Yes. 24 

Q Did you have occasion to talk in person or by telephone 25 
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with anybody from law enforcement any other time that day? 1 

A Never. 2 

Q Did the police officers then leave the scene? 3 

A Yes. 4 

Q And how long, in fact, did the individuals stay outside 5 

the gate? 6 

A I think they stayed out for about ten minutes and then 7 

they were conversing again with each other, the two deputies.  8 

And then they left. 9 

Q Okay.   10 

MR. GAUGER:  I think that question was vague.  I'm sorry 11 

to interject.  I think he answered a different question than 12 

the one you were intending. 13 

JUDGE CRACRAFT:  I -- how long did the labor union people 14 

stay at the property? 15 

THE WITNESS:  Oh, I thought you were talking about the 16 

sheriffs.   17 

JUDGE CRACRAFT:  That's okay.  I'm not sure which, but he 18 

-- if he were asking about the labor union people, who long did 19 

they stay? 20 

THE WITNESS:  I believe it was an hour. 21 

JUDGE CRACRAFT:  Thank you. 22 

Q BY MR. ARMSTRONG:  Okay.  Do you remember anything else 23 

happening that day, on Friday, October 16th with respect to the 24 

individuals, the union organizing individuals that were 25 
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standing outside the property? 1 

A I did recognize that Bobby was out on the picket line. 2 

Q When was the first time that you saw him out on the picket 3 

line? 4 

A It was about 8:30. 5 

Q Had you seen him before then? 6 

A No, I didn't. 7 

Q And if we could stick with the same month, October, that's 8 

Exhibit Number 7 and move to Monday, October 19, do you see 9 

that? 10 

A Yes. 11 

Q And when you came to work on Monday the 19th, did you 12 

observe anything out of the ordinary? 13 

A I believe that the -- I believe that the picketers were 14 

out front again. 15 

Q Okay.  Did you have a occasion to speak with law 16 

enforcement; specifically, Solano County Sheriff Department on 17 

that morning, Monday the 19th? 18 

A I believe I did. 19 

Q Do you remember when you called them? 20 

A No, I don't. 21 

Q Do you remember why you called them? 22 

A I was told by Chris Paxson to call the sheriff. 23 

Q And did he, Chris Paxson, give you a reason why he wanted 24 

you to call the sheriff? 25 
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A He wanted to have a record of it, and he wanted to make 1 

sure that everybody was safe and there was no altercations and 2 

that was basically all he said. 3 

Q Do you remember actually speaking with the sheriff's 4 

department on Monday, October 19th? 5 

A Yes. 6 

Q Was it by phone or in person? 7 

A It was in person. 8 

Q Okay.  And was it the same -- one of the same officers 9 

that had come out on Friday the 16th or somebody different? 10 

A It was a different officer. 11 

Q And was it just you that spoke with the officer? 12 

A Yes. 13 

Q And where did you have this conversation? 14 

A This conversation -- I don't recall exactly where we had 15 

the conversation on this particular day, but --  16 

Q Do you remember anything that was said between you and the 17 

police officer? 18 

A Well, I think it was inside the -- not the building, but 19 

inside the premises.  And like before, I told the officer that, 20 

you know, I felt a little bit unsafe, and I wanted to make sure 21 

that everybody was going to remain, you know, good, and that 22 

there was no altercations or anything like that.  And he went 23 

out and talked to the union supporters again.  It was very 24 

similar to the first altercation that we had. 25 
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Q Was there any discussion between you and the police 1 

officer on October 19 about arresting anybody? 2 

A Never. 3 

Q Or trespassing? 4 

A Never. 5 

Q Or removing them? 6 

A No. 7 

Q On either October 16, which was Friday, or Monday the 8 

19th, did anybody from the property owner -- ownership visit 9 

the site? 10 

A I believe the landlord had some kind of communications 11 

with the sheriff's department. 12 

Q Why do you say that? 13 

A Because --  14 

MR. GAUGER:  I'm going to object as to nonresponsive.  The 15 

question was did --  16 

MR. ARMSTRONG:  I'll withdraw it. 17 

MR. GAUGER:  -- somebody visit the site was the form of 18 

the question. 19 

MR. ARMSTRONG:  I'll -- 20 

JUDGE CRACRAFT:  Right.  Did you see the landlord at the 21 

site on Monday, October 19th? 22 

THE WITNESS:  Yes. 23 

MR. ARMSTRONG:  Okay. 24 

Q BY MR. ARMSTRONG:  And did you have a conversation with 25 
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the landlord on the 19th? 1 

A No, I didn't. 2 

Q Okay.  Did you ever see the landlord speak to the police? 3 

A Yes, I did. 4 

Q Did you overhear any of that conversation? 5 

A No. 6 

Q Do you have any idea what was talked about? 7 

A No, I didn't. 8 

Q Mr. Gilfillan, if you could look at General Counsel 9 

Exhibit 6.  It's probably over in this. 10 

MR. ARMSTRONG:  May be a problem if you can't find it. 11 

MR. GAUGER:  It's -- yeah, we kind of made a mess of that 12 

stuff up there.  Do I have an extra -- I don't have an extra --  13 

THE WITNESS:  I don't see it. 14 

MR. GAUGER:  Here, you can use this one.   15 

MR. ARMSTRONG:  Okay. 16 

MR. GAUGER:  We can share. 17 

MR. ARMSTRONG:  Thank you.  We'll return it. 18 

MR. GAUGER:  Thank you. 19 

Q BY MR. ARMSTRONG:  Okay.  So I'm going to hand it to you. 20 

A Okay.   21 

Q    So this is General Counsel's Exhibit Number 6 and I'm 22 

going to ask you whether you -- it looks like a fax that was 23 

sent to you.  Do you remember -- do you recognize this first of 24 

all? 25 
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A No. 1 

Q Okay.   2 

MR. GAUGER:  I'm going to object as to vague because it's 3 

a three-page document and certainly one of the pages he never 4 

would have seen because it's a fax confirmation sheet. 5 

MR. ARMSTRONG:  Okay.   6 

Q BY MR. ARMSTRONG:  So let's look at page 2 of Exhibit GC6.  7 

This is a telecopier sheet.  Do you see that? 8 

A Yes. 9 

Q First of all, it's got a fax number on it, 707-639-4041.  10 

Do you recognize that number? 11 

A Yes, I do. 12 

Q What is that number? 13 

A That is our company fax number. 14 

Q And where would that fax be received at the company? 15 

A In my office. 16 

Q Okay.  Do you have a separate fax machine apart from your 17 

computer or does it come into your computer? 18 

A It goes -- we have a dedicated fax machine. 19 

Q Okay.  And do you have a particular practice of when you 20 

look at faxes that are incoming? 21 

A Yeah. 22 

Q What's that practice? 23 

A I take it out of the fax and I look at it; and if it's 24 

something that belongs to me, then -- because there's other 25 
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people in the office that there might be a fax coming to.  But 1 

if it's to my attention, then I'll pick it up. 2 

Q Okay.  So looking at page 2 of GC Exhibit 6, the 3 

telecopier sheet, and looking at this today, does it refresh 4 

your recollection as to whether you've seen this before? 5 

A No. 6 

Q And the third page, have you ever seen that before? 7 

A No. 8 

Q Okay.  Did you have a practice after September 2nd, 2015, 9 

of what you would do with any piece of paper that you got that 10 

referenced the Union? 11 

A Yes. 12 

Q What was that practice? 13 

A The practice was I made a cover page that I created 14 

myself; and if I saw anything that was union related or 15 

anything that I didn't know who it was from, I'd immediately 16 

print out -- if I saw a fax in the fax machine, I'd print out a 17 

copy of my cover page and I'd put it over the front of it and 18 

then I would scan it to counsel.   19 

Q So you wouldn't read it? 20 

A No.  I'd fold it up and put it in an envelope and then 21 

seal it. 22 

JUDGE CRACRAFT:  So you scanned it and sent a hardcopy?  23 

Did I get that right? 24 

THE WITNESS:  Yes.  I scanned it and then I'd put it in a 25 
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confidential mail -- a envelope, and then I would mail it to 1 

the company. 2 

JUDGE CRACRAFT:  Sometimes I use the term I scanned it to 3 

my husband meaning I put it in a machine, saved the document 4 

and emailed him the document.  Is that what you did? 5 

THE WITNESS:  That is correct.  That is correct. 6 

JUDGE CRACRAFT:  Okay.  And then you also took a hardcopy 7 

and put it in an actual physical envelope? 8 

THE WITNESS:  Exactly. 9 

JUDGE CRACRAFT:  Okay.  Okay. 10 

THE WITNESS:  So what I did was I scanned it to my 11 

computer, and then I emailed it to the appropriate people, and 12 

then I --  13 

JUDGE CRACRAFT:  Right. 14 

THE WITNESS:  -- and then I had the envelope -- just a 15 

standard envelope with our logo on it, and I'd write the date 16 

and time that it came over, and I'd seal it up, and I'd send it 17 

to --  18 

JUDGE CRACRAFT:  Okay. 19 

THE WITNESS:  -- our corporate office. 20 

JUDGE CRACRAFT:  Great.  So we're --  21 

THE WITNESS:  And then I would delete the document. 22 

JUDGE CRACRAFT:  I see.  Thank you.   23 

Q BY MR. ARMSTRONG:  Okay, Mr. Gilfillan, sticking with the 24 

month of October of 2015, I want to direct your attention to 25 
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Thursday, October 15, 2015.  Do you have that date in mind? 1 

A Yes. 2 

Q Do you remember whether Kelly Bankston was up there that 3 

day? 4 

A Yes, she was. 5 

Q Okay.  And do you remember anything out of the ordinary 6 

happening with an employee by the name of Bobby Saephan that 7 

afternoon? 8 

A Yes. 9 

Q And just briefly tell me what you remember happening. 10 

A Just pertaining him? 11 

Q Just pertaining to him. 12 

A Okay.  I remember that Kelly Bankston told me that she was 13 

going to send Bobby to go take a drug test. 14 

Q Okay.  And what was your involvement in the decision to 15 

send Mr. Saephan to get a drug test, if any? 16 

A There was no involvement. 17 

Q Okay.  So it was Kelly Bankston who handled that? 18 

A Yes. 19 

Q Did you have any communications with Mr. Saephan in the 20 

afternoon of Thursday, October 15 about him going to a drug 21 

testing clinic to be tested? 22 

A No, I didn't. 23 

Q I'm not limiting myself to phone calls.  Do you recall 24 

were there ever any text messages between you and Mr. Saephan 25 
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the afternoon of October 15 regarding the drug testing? 1 

A Yes. 2 

Q Okay.  And do you recall just generally what they were 3 

about and then I'll get more specific.  What were they about? 4 

MR. GAUGER:  Objection.  Best evidence. 5 

JUDGE CRACRAFT:  Do we already have the texts in evidence? 6 

MR. ARMSTRONG:  You don't have the texts yet. 7 

MR. GAUGER:  But they exist. 8 

MR. PETERSON:  There are texts in evidence. 9 

MR. ARMSTRONG:  Well, but --  10 

MR. PETERSON:  General Counsel's --  11 

MR. ARMSTRONG:  -- these are the ones that have the times 12 

on them. 13 

JUDGE CRACRAFT:  I think maybe we should --  14 

MR. ARMSTRONG:  Okay. 15 

JUDGE CRACRAFT:  -- just go straight to the --  16 

MR. ARMSTRONG:  All right. 17 

JUDGE CRACRAFT:  -- texts then.   18 

Q BY MR. ARMSTRONG:  I have placed a document in front of 19 

you that's been marked as Exhibit Number 53 and why don't you 20 

take a minute --  21 

MR. GAUGER:  I --  22 

MR. ARMSTRONG:  Excuse me? 23 

MR. GAUGER:  Hold on.  Oh, yeah, I've got one.  Okay.  I 24 

thought maybe you used the same number twice.  Sorry for the 25 
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interruption. 1 

Q BY MR. ARMSTRONG:  So I've placed in front of you a 2 

document marked as Employer's Exhibit 53 so I'd like you just 3 

to take a moment and why don't you read through all of it 4 

first; and then when you're done, let me know and I've got some 5 

specific questions. 6 

A Okay.  Okay. 7 

Q Okay.  So on page 1 of Exhibit 53, there's a -- well, let 8 

me ask you.  What are these?  What does Exhibit 53 represent?  9 

What's shown on there? 10 

A It represents a medical facility. 11 

Q Okay.  What kind of communication is this? 12 

A This is a text message. 13 

Q Text message, okay.  And so the first text message at the 14 

top can you tell from this document the date and the time that 15 

it was sent? 16 

A Yes, I can. 17 

Q Okay.  What date was it sent? 18 

A Thursday, October 15 at 4:26 p.m. 19 

Q And do you recall receiving this text message? 20 

A Yes. 21 

Q Who did you receive it from? 22 

A From Bobby. 23 

Q Bobby Saephan? 24 

A Bobby Saephan. 25 
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Q Okay.  And prior to 4:26 p.m. on October 15, had you had 1 

any telephone conversations with Bobby Saephan about him going 2 

to get a drug test? 3 

MR. GAUGER:  Asked and answered. 4 

THE WITNESS:  No. 5 

JUDGE CRACRAFT:  I'll allow that to stay on the record.  6 

That probably was asked and answered.   7 

Q BY MR. ARMSTRONG:  When you got this text message on 8 

October 15 at 4:26, was there any text from Mr. Saephan telling 9 

you what this meant? 10 

A No. 11 

Q Okay.  And there's a response at 5:07 p.m.  Is that from 12 

you? 13 

A Yes. 14 

Q And is that to Bobby Saephan? 15 

A Yes. 16 

Q Okay.  And this says, "Bobby, go to 1101 B Gale Wilson 17 

Boulevard, suite 203, at 7:30 to take your test.  It's across 18 

from NorthBay Medical Center."  Can you explain that to us? 19 

A Yes.  I can explain this.  Okay.  So what happened was is 20 

I called Chris Paxson and I told him that the -- where Bobby 21 

went was closed.  And so he told me to hold on and he was going 22 

to get me some help to find where we could get an alternate 23 

testing facility.  So a few minutes later, he -- a lady called 24 

me back, and she said that she called and found a facility, and 25 
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I wrote it down, and she said that she made an appointment at 1 

this address and that was at 5:07 p.m. and that's what I texted 2 

Bobby. 3 

Q Okay.  Who was the lady that called you back?  Did she 4 

identify herself? 5 

A It was a lady from our insurance company.  I think her 6 

name was Dee Dee.  I do not remember her last name. 7 

Q Okay.  So did you -- okay.  Then turn to page 2 of Exhibit 8 

53.  There's another text message.  I assume this is from you 9 

to Bobby that says, "Tomorrow morning 7:30 a.m."? 10 

A Yes. 11 

Q And then a minute later at 5:08 p.m., your -- is this you 12 

again texting Bobby that says, "Text back if you understand, 13 

please"? 14 

A Yes. 15 

Q Did you get a response back from Bobby? 16 

A He said, "Okay." 17 

Q Okay.  That's at 5:09 p.m.? 18 

A Yes. 19 

Q And then did you write him back? 20 

A Yes, I did. 21 

Q And what did you say? 22 

A I said, "Thank you." 23 

Q Okay.  So as you ended your communications with Mr. 24 

Saephan at 5:09 p.m. on Thursday the 15th, what was your 25 
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understanding? 1 

A My understanding is that he'd be going to take a drug test 2 

at 7:30 the next morning. 3 

Q Okay.  At the address that you provided him? 4 

A Yes. 5 

Q Okay.  So then Friday morning, October 16, we've already 6 

been through kind of the early morning portion of that.  You 7 

testified to the individuals outside the gate and talking to 8 

the sheriff and all that sort of thing, but it looks like 9 

there's a text message here at 7:29 a.m.  Is that from Bobby? 10 

A Yes. 11 

Q Okay.  And what does he tell you at 7:29 a.m.? 12 

A He says that --  13 

MR. GAUGER:  Objection.  The document speaks for itself. 14 

MR. ARMSTRONG:  Okay. 15 

JUDGE CRACRAFT:  That's correct.  So you can just kind of 16 

look at it and refresh your recollection. 17 

Q BY MR. ARMSTRONG:  Okay.  So you've looked at the 18 

document? 19 

A Uh-huh. 20 

Q What's your recollection of what he told you at 7:29 a.m. 21 

on the 16th? 22 

MR. GAUGER:  Objection.  Best evidence rule. 23 

JUDGE CRACRAFT:  We can all read what he told us. 24 

MR. ARMSTRONG:  Okay.  So --  25 
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JUDGE CRACRAFT:  He told you it was closed? 1 

THE WITNESS:  Yes. 2 

JUDGE CRACRAFT:  Okay. 3 

MR. ARMSTRONG:  Okay. 4 

Q BY MR. ARMSTRONG:  And then he asked you a question at 5 

7:30 a.m., right? 6 

A Yes, he did. 7 

Q And the question was I don't know what you want me to do, 8 

right? 9 

A Yes. 10 

Q And he texted you a picture of the sign that said that 11 

they were closed or moving, right? 12 

A That is correct. 13 

Q And then you wrote him back at 7:30 -- 14 

MR. GAUGER:  Objection.  These are all leading questions. 15 

JUDGE CRACRAFT:  You're going through the text document 16 

that we've all read. 17 

MR. ARMSTRONG:  Okay. 18 

Q BY MR. ARMSTRONG:  So what was the last communication that 19 

you remember receiving from Bobby Saephan on Friday morning, 20 

October 16, regarding his taking the drug test? 21 

A That he was going to -- I mean just what it says.  He was 22 

going to hang tight and let me call corporate. 23 

Q Okay.  And when you wrote the words "hang tight" --  24 

MR. GAUGER:  Objection.  Document speaks for itself.  We 25 
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don't -- it doesn't matter what he meant.  It -- what matters 1 

is what he communicated. 2 

JUDGE CRACRAFT:  I don't know what you were going to ask, 3 

so why don't you ask your question and we'll have the --  4 

MR. ARMSTRONG:  All right.  And there was some testimony 5 

yesterday by a witness about what hang -- what he thought hang 6 

tight meant, so I think it's fair to ask the author as to what 7 

he interpreted. 8 

Q BY MR. ARMSTRONG:  You wrote --  9 

JUDGE CRACRAFT:  Please proceed. 10 

MR. ARMSTRONG:  Okay. 11 

Q BY MR. ARMSTRONG:  You wrote, "Hang tight.  Let me call 12 

corporate."  What did you mean -- what did you intend to 13 

communicate by the words "hang tight"? 14 

A Stay where you --  15 

MR. GAUGER:  Objection. 16 

JUDGE CRACRAFT:  What is your objection? 17 

MR. GAUGER:  The document speaks for itself and there's no 18 

way Bobby could have been in his head nor could have been -- 19 

nor could the witness have been in Bobby's head. 20 

JUDGE CRACRAFT:  Bobby told us what he thought it meant. 21 

MR. GAUGER:  Right. 22 

JUDGE CRACRAFT:  So I'll allow this witness to tell us 23 

what he thought it meant.   24 

Q BY MR. ARMSTRONG:  So tell us what you intended to 25 
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communicate to Bobby by the words "hang tight." 1 

A Stay where you are until I call you back. 2 

Q Okay.  And he responded okay and that was the last you 3 

heard from him? 4 

A That is correct. 5 

Q When was the next time you saw Bobby? 6 

A It was approximately 8:35 that morning. 7 

Q Where was that? 8 

A At -- outside the front gate with the union picketers. 9 

Q After you received his text message back at 7:31 a.m. of 10 

okay, did you have any communications with Mr. Saephan in which 11 

you gave him permission to leave the drug testing facility? 12 

A Never. 13 

MR. ARMSTRONG:  Your Honor, we would move the admission of 14 

Employer's Exhibit 53. 15 

JUDGE CRACRAFT:  And let me just ask, this is the entire 16 

text communication between these two individuals on October 15 17 

and October 16? 18 

MR. ARMSTRONG:  That's what's been represented to me. 19 

THE WITNESS:  Yes. 20 

JUDGE CRACRAFT:  So nothing happened after 7:31 at least 21 

by text? 22 

MR. ARMSTRONG:  Correct.   23 

JUDGE CRACRAFT:  Any objection? 24 

MR. GAUGER:  So I --  25 
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MR. PETERSON:  Yeah, I think --  1 

MR. GAUGER:  -- I've got -- I'm actually going to object 2 

to your -- so nothing happened after 7:31 at least by text.  3 

Counsel answered the question.  I think the witness needs to 4 

answer that question.  I understand what the answer is, but I 5 

think the record doesn't reflect an answer -- 6 

JUDGE CRACRAFT:  Well, that's --  7 

MR. GAUGER:  -- from the witness. 8 

JUDGE CRACRAFT:  -- why don't you ask him as a voir -- 9 

MR. GAUGER:  Okay. 10 

JUDGE CRACRAFT:  -- dire question. 11 

VOIR DIRE EXAMINATION 12 

Q BY MR. GAUGER:  After 7:31 on the 15th --  13 

MR. PETERSON:  16th. 14 

Q BY MR. GAUGER:  -- 16th, I'm sorry, Friday the 16th, did 15 

you have any more text communication with Mr. Saephan? 16 

A No. 17 

MR. GAUGER:  Thank you.   18 

VOIR DIRE EXAMINATION 19 

Q BY MR. PETERSON:  Do you have your phone with you right 20 

now? 21 

A Yes. 22 

Q Are these texts still on your phone? 23 

A Yes. 24 

Q Can you pull them up? 25 
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A Yes. 1 

Q Would you do so, please.   2 

MR. ARMSTRONG:  Your Honor, I -- I mean I don't know       3 

that --  4 

MR. PETERSON:  I mean --  5 

MR. ARMSTRONG:  -- I have a problem with this, but I mean 6 

are we going to do this with every text message. I mean we were 7 

subpoenaed to produce each and every text message on this 8 

subject.  We've done so, and I don't think we need to test 9 

that.  I mean if --  10 

JUDGE CRACRAFT:  So you object to producing the actual --  11 

MR. ARMSTRONG:  Object to producing anybody's cell phone. 12 

JUDGE CRACRAFT:  And where are you going with this? 13 

MR. PETERSON:  Well, I -- so I mean we've had testimony 14 

about what's after.  I'm just wondering if there's any that 15 

come before this first text that we're seeing on October 15th. 16 

JUDGE CRACRAFT:  And you would answer that these are all 17 

the texts? 18 

MR. ARMSTRONG:  These are all that have been produced to 19 

us in response to that subpoena request, correct. 20 

JUDGE CRACRAFT:  And is that your recollection as well? 21 

THE WITNESS:  Yes. 22 

MR. GAUGER:  The Union would object.  I'm sorry, go ahead.  23 

The Union would object to this document coming in because it's 24 

incomplete because we have other documents in evidence that 25 
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have texts between Mr. Saephan and Mr. Gilfillan that are in 1 

the same chain but predate or pretime, I guess is -- I'm not 2 

sure if that's a word --  3 

MR. ARMSTRONG:  And they've been produced and they may 4 

even be in evidence.  If they're not, they're going to be.   5 

MR. GAUGER:  So if --  6 

MR. ARMSTRONG:  We were asked to get -- and this was an 7 

off-the-record conversation with counsel -- specifically he 8 

wanted the specific times on these particular text messages.  9 

And so we -- the ones we had before didn't have the times on 10 

it.  So to accommodate the request of counsel for the General 11 

Counsel, we got new ones that showed the actual times, so we 12 

provided that.  But there are --  13 

MR. PETERSON:  That's my -- sorry to interrupt. 14 

MR. ARMSTRONG:  Yeah.  And so there's nothing after 7:31 15 

on the 16th.  There are prior communications that apparently he 16 

doesn't recall at this point.  There's no question pending.   17 

MR. GAUGER:  Your Honor --  18 

JUDGE CRACRAFT:  I'm not going to ask him to produce his 19 

phone.  I sustain petitions to revoke that ask for phones, and 20 

I'm going to be consistent in that.  Specifically, just so we 21 

know the state of the record, which other exhibits indicate 22 

that there were other calls or texts within this chain? 23 

MR. PETERSON:  Well, General Counsel's 14 indicates that 24 

there were calls before this chain. 25 
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MR. GAUGER:  You know, a quick voir dire may resolve this 1 

problem. 2 

JUDGE CRACRAFT:  If you want to pursue that, that's fine. 3 

MR. GAUGER:  Yeah.  Mr. --  4 

JUDGE CRACRAFT:   So he's going to ask you some questions. 5 

MR. GAUGER:  Yeah. 6 

VOIR DIRE EXAMINATION 7 

Q BY MR. GAUGER:  Mr. Gilfillan, if you would look at 8 

Respondent's Exhibit 53, it's the caller texts. 9 

JUDGE CRACRAFT:  It's the one we've been doing. 10 

MR. GAUGER:  Right.  The one we're talking about. 11 

Q BY MR. GAUGER:  Prior to 4:26 p.m., were there any texts 12 

between you and Mr. Saephan? 13 

A Yes. 14 

Q On the same subject matter?  Go ahead.  I'm sorry. 15 

A I don't recall because this is what I was asked to 16 

present.   17 

Q Okay.  But you do recall that between the time he left the 18 

job site at around 2:30 or so and 4:26 p.m., you did have text 19 

exchanges with him? 20 

A I believe so. 21 

Q Okay.  Did you have phone calls with him? 22 

A Yes. 23 

MR. GAUGER:  Okay.  I'm not sure if I cleared it up, but I 24 

made it better.   25 
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JUDGE CRACRAFT:  Do you continue to object? 1 

MR. GAUGER:  No, the Union would not object based on that. 2 

JUDGE CRACRAFT:  And --  3 

MR. PETERSON:  Yeah.  Knowing that this is -- doesn't 4 

represent the complete set of text messages between Mr. Saephan 5 

and Mr. Gilfillan, yeah, then no objection just with that 6 

clarification. 7 

JUDGE CRACRAFT:  And I think in fairness, counsel for the 8 

Respondent stated he produced it to show the times of a prior 9 

exhibit and didn't intend it as every text and phone call. 10 

MR. PETERSON:  Okay.  Yeah.  So that was the 11 

misunderstanding.  With that cleared up, no objection.  12 

MR. ARMSTRONG:  Right.  And the prior texts have been 13 

produced.  If you --  14 

JUDGE CRACRAFT:  Let me go ahead.  Respondent's Exhibit 57 15 

-- 53 is admitted. 16 

(Respondent Exhibit Number 53 Received into Evidence) 17 

MR. ARMSTRONG:  Your Honor, you might recall that 18 

yesterday when Mr. Saephan testified there was testimony by him 19 

that this picture of the removing sign he said it didn't go 20 

through on his cell phone until 5:44 or something.  So visibly 21 

from Mr. Gilfillan's cell phone shows that he actually did 22 

receive it at 4:26. 23 

MR. GAUGER:  I don't think that reflects the record.  I 24 

think the witness testified that he was having trouble sending 25 
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it through so he kept sending it over and over.  And if you 1 

compare the two exhibits, Mr. Saephan's phone says it arrived 2 

at 5:20 something and Mr. Gilfillan actually received it at 3 

4:26.  Just Bobby's phone didn't tell Bobby of that fact.  I 4 

think that's probably the state of the record. 5 

JUDGE CRACRAFT:  We'll see. 6 

MR. ARMSTRONG:  And --  7 

JUDGE CRACRAFT:  Further questions? 8 

MR. ARMSTRONG:  Not on this subject; but if we could have 9 

a short recess, that would be appreciated. 10 

JUDGE CRACRAFT:  We'll take a five-minute break. 11 

MR. GAUGER:  Thank you. 12 

JUDGE CRACRAFT:  We'll be off the record. 13 

MR. PETERSON:  Thank you. 14 

(Off the record at 2:55 p.m.) 15 

JUDGE CRACRAFT:  On the record.  Please proceed.  16 

MR. ARMSTRONG:  Thank you.  17 

DIRECT EXAMINATION (CONTINUED)  18 

Q BY MR. ARMSTRONG:  Mr. Gilfillan, was there ever an 19 

occasion where you videotaped any goings on outside of the 20 

Squires Company gate?  21 

A Yes.  22 

Q Do you remember when that was?  23 

A It was the day before Thanksgiving. 24 

Q 2015?  25 
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A Yes. 1 

Q And do you remember what was going on at that time? 2 

A There was a strike out front, a union strike. 3 

Q And was it picketing?  4 

A Yes. 5 

Q Were any -- what time of day did it start?  6 

A It was between 6:30 and 8:30 in the morning. 7 

Q And at some point did you take a video camera and set it 8 

up to record some of that?  9 

A Yes, I did. 10 

Q And why did you do that?  11 

A I was asked to do that.  12 

Q By whom?  13 

A By Chris Paxson. 14 

Q Do you remember what Mr. Paxson said to you?  15 

MR. GAUGER:  Objection.  Hearsay.  It only is relevant if 16 

we believe what is said.  17 

JUDGE CRACRAFT:  I'll allow it to be on the record.  18 

Q BY MR. ARMSTRONG:  What did Mr. Paxson say? 19 

A He said for safety reasons and to make sure the union is 20 

not going to block our gates or anything, I'd like you to set 21 

up a camera out in front of the gate. 22 

Q So did you do that? 23 

A Yes. 24 

Q And how close on the inside of the gate did you set up the 25 
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camera? 1 

A At first I set it up at six feet away from the gate, but 2 

then when I looked at it, I thought it was too close, so I 3 

moved it about fifteen feet away from the gate.  4 

Q All right.   5 

A At an angle.  I could show you where on the map real 6 

quick.  7 

Q That's okay.  I think we have a general idea.  8 

A Okay.  All right.   9 

Q And how long did the videotaping go on?  10 

A Fourteen minutes.  11 

Q Okay.  And did at some point you stop videotaping?  12 

A Yes, I did. 13 

Q And after 14 minutes, why do you stop videotaping?  14 

A Because I called Chris Paxson to let him know that I was 15 

videotaping and he said, no you can't videotape because there's 16 

Squires Lumber employees out front. 17 

Q And so what did you do?  18 

A And so I went out and I turned it off and I put it back in 19 

my car and I brought it back into the office. 20 

Q All right.  And during the 14 minutes that there was 21 

videotaping, do you remember seeing any Squires employees out 22 

there on the picket line?  23 

A No, I didn't. 24 

Q And have you ever looked at the videotape?  25 
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A Yes. 1 

Q When did you look at the videotape?  2 

A A week ago.  I mean, -- yes.  3 

Q How much of the 14 minutes have you actually looked at?  4 

A A minute.  5 

Q Is that the only time you did any videotaping?  6 

A That is correct. 7 

Q I'd like to refer your attention to General Counsel 8 

Exhibit 24, which is a employee warning notice.   9 

MR. ARMSTRONG:  Your Honor, if we went off the record for 10 

just a couple minutes, I think what I can do is get all of the 11 

exhibits that I'm going to use in the right order there.  And 12 

it would --  13 

JUDGE CRACRAFT:  Sure.   14 

MR. ARMSTRONG:  -- speed it up.  15 

JUDGE CRACRAFT:  We'll be off the record.   16 

(Off the record at 3:08 p.m.) 17 

JUDGE CRACRAFT:  Thank you.  We'll be on the record.  18 

Q BY MR. ARMSTRONG:  Mr. Gilfillan, if you could look at 19 

General Counsel Exhibit 24.   20 

A Okay.  21 

Q Have you ever seen that document before?  22 

A Yes. 23 

Q What is it?  24 

A It is a employee warning notice. 25 
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Q Given to who?  1 

A Francisco Martinez. 2 

Q Is your signature on Exhibit 24?  3 

A Yes, it is. 4 

Q Was this document given to Mr. Martinez in person? 5 

A Yes. 6 

Q Were you present when it was handed to him?  7 

A Yes, I was. 8 

Q Who gave it to him?  9 

A Kelly.  10 

Q So you were in a meeting with you and Kelly Bankston --  11 

A Yes. 12 

Q -- and Francisco Martinez?  13 

A Yes, uh-huh.  14 

Q Yes?  15 

A Yes. 16 

Q Okay.  Do you remember saying anything during the meeting? 17 

A No. 18 

Q Who conducted the meeting?  19 

A Kelly. 20 

Q Do you have any personal knowledge of the infraction 21 

that's described on Exhibit 24?  22 

A No, I don't. 23 

Q If you would look at Exhibit 25 or 35.  24 

A There's 25 and 35.  Okay.  25 
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Q Why don't you look at 35.   1 

JUDGE CRACRAFT:  Did you say General Counsel or 2 

Respondent?  3 

MR. ARMSTRONG:  It's General Counsel 25, Respondent's 35.  4 

So I'm asking him to look at Respondent's 35.   5 

Q BY MR. ARMSTRONG:  And I think this is what you testified 6 

to earlier that this was your handwriting on Exhibit 35 at the 7 

bottom, right?  8 

A On 35?  9 

Q On 35.  10 

A Yes, that is my handwriting.  11 

Q And were you present when this document was given to Mr. 12 

Martinez? 13 

A Yes. 14 

Q Who gave it to him?  15 

A I gave it to him.  16 

Q And was anyone else present either in person or by 17 

telephone when you gave it to him?  18 

A Kelly Bankston was on the telephone on a conference call. 19 

Q Okay.  Who conducted the substance of that meeting?  20 

A Kelly Bankston. 21 

Q Did you say anything during the meeting? 22 

A NO, I did not.  23 

Q Do you have any personal knowledge of the infraction 24 

that's described on Exhibit 35? 25 
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A No, I don't.  1 

Q During the meeting that happened on October 21, 2015 with 2 

Mr. Martinez with you in person and Kelly Bankston on the 3 

telephone, did Mr. Martinez give any kind of an explanation or 4 

excuse for failing to clock out --  5 

MR. GAUGER:  Objection.  Objection.  6 

MR. ARMSTRONG:  Well, first of all I haven't finished my 7 

question, but --  8 

MR. GAUGER:  Well, it's improper, but go ahead.  9 

MR. ARMSTRONG:  For allegedly failing to clock out on 10 

October 7 and October 14?  11 

JUDGE CRACRAFT:  Let's wait for the objection now.  12 

MR. GAUGER:  He fixed it with allegedly.   13 

MR. ARMSTRONG:  I fixed it with allegedly failed to clock 14 

out.  15 

JUDGE CRACRAFT:  Very good.  Okay.  Please answer.  16 

THE WITNESS:  Since I was confused.   17 

MR. GAUGER:  Shocking.  18 

Q BY MR. ARMSTRONG:  Okay.  So I'm going to start again.  19 

A Okay.  20 

Q So forget that question.  21 

A All right.  22 

Q Brand new.  You ready? 23 

A Yeah. 24 

Q During the meeting on October 21, 2015 when you presented 25 
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Exhibit 35 to Mr. Martinez and discussed what it was about, did 1 

Mr. Martinez offer any explanation or excuse for allegedly 2 

failing to clock out on October 7 or October 14?  3 

A He did, but he was actually talking on the conference call 4 

to Kelly.  5 

Q But you heard what he said? 6 

A Yes, I did. 7 

Q And what did he say?  8 

A He said that the -- he said that he didn't believe that 9 

the time clock was working properly. 10 

Q Okay.  Has any employee complained to you about the time 11 

clock not working properly? 12 

A Never. 13 

Q Okay.  I now want you to look at General Counsel Exhibit 14 

26.   15 

A Okay.  16 

Q Have you seen that document before?  17 

A Yes, I have.  18 

Q Okay.  Can you tell us what it is?  19 

A It's an employee warning notice.  20 

Q Given to who?  21 

A Francisco Martinez. 22 

Q Was this exhibit actually given to Mr. Martinez?  23 

A Yes. 24 

Q Were you present when it was given to him?  25 
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A Yes, I was. 1 

Q And was that in a similar situation where Kelly Bankston 2 

was on the telephone?  3 

A Yes, it was.  4 

Q And did that happen on December 10, 2015?  5 

A Yes. 6 

Q Did you say anything during that meeting? 7 

A No, I didn't. 8 

Q Do you have any personal knowledge of either the timing or 9 

frequency of Mr. Martinez's bathroom breaks?  10 

A Yes, I do. 11 

Q What is your personal knowledge?  12 

A My personal knowledge is while I was working everyday my 13 

normal hours, I would witness Mr. Martinez take frequent and 14 

often bathroom breaks.   15 

Q More or less than other employees? 16 

A Yes, an excessive amount.   17 

Q Other than saying an excessive amount and frequent, do you 18 

have any kind of a number that you can put on them?  19 

A Fifteen times a day. 20 

Q Did there seem to be, from what you personally observed, 21 

any pattern to the timing of the restroom breaks?  22 

A Yes there was. 23 

Q What was the pattern that you observed?  24 

A The pattern I observed was whenever a lumber truck would 25 
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arrive, it would come into the yard or leave the yard, 1 

Francisco would -- it seemed like he would be in a routine to 2 

go use the restroom.   3 

Q And that was when the restroom was located where?  4 

A Outside.  5 

Q Did that seem to be different from what other employees 6 

did?  7 

A Very. 8 

Q Do you have any personal knowledge of Mr. Martinez 9 

allegedly attempting to remove a drawing from the work place?  10 

A Yes, I do. 11 

Q What's your personal knowledge of that?  12 

A I was in my office one day. Caleb Alvarez, he brought it 13 

to my attention --  14 

MR. PETERSON:  Objection.  Foundation. 15 

MR. GAUGER:  And it's probably hearsay. 16 

JUDGE CRACRAFT:  What day was this?  17 

Q BY MR. ARMSTRONG:  Yeah, what day was this that -- not on 18 

the form, but that you're talking about?  19 

A I don't recall. 20 

Q Okay.  So you were -- what I want you to focus on is what 21 

you personally know about it, not what somebody told you 22 

happened.  So if you don't know anything personally about it, 23 

then that's fine.  I'm just asking for your personal knowledge 24 

and did you have any conversations with Mr. Martinez about it?  25 
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A No, I didn't.  1 

Q Okay.  So you didn't observe anything yourself in terms of 2 

what Mr. Martinez allegedly did in trying to remove a paper?  3 

A No, I did not. 4 

Q Okay.  That was just told to you by somebody else?  5 

A Yes.  6 

Q In the meeting that happened on December 10, 2015 that you 7 

were there in person and Ms. Bankston conducted by telephone, 8 

did Mr. Martinez say anything about this allegation that he 9 

attempted to remove a piece of paper? 10 

A Yes, he did. 11 

Q What did he say?  12 

A He said that it was a paper that was on the ground that he 13 

picked up and put in his pocket, that the wind blew off 14 

outside.  15 

Q Did you show him, during the meeting on December 10, 2015, 16 

the paper that he allegedly tried to take off premises? 17 

A Not that I remember.  18 

Q Did Mr. Martinez explain or attempt to explain to and Ms. 19 

Bankston in the meeting on December 10, 2105 his need or 20 

participation in frequent restroom breaks? 21 

A No, he did not. 22 

Q Did he deny it?  23 

A No, he did not. 24 

Q Does it happen sometimes that --  25 
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MR. GAUGER:  It's probably going to be leading. 1 

Q BY MR. ARMSTRONG:  Does it happen sometimes that employees 2 

miss a time punch on the clock?  3 

A Yes.  4 

MR. GAUGER:  Asked and answered.   5 

MR. ARMSTRONG:  I haven't asked that question.  6 

JUDGE CRACRAFT:  Overruled.   7 

Q BY MR. ARMSTRONG:  Is there a procedure that's supposed to 8 

be followed when that happens?  9 

A Yes. 10 

Q What's the procedure?  11 

A They're supposed to come and tell me when it happens.  12 

Q So if you go back to Respondent's Exhibit 35 and look at 13 

the second page of Exhibit 35, do you see that?  14 

A Yes. 15 

Q Do you know what that is?  16 

A Yes, it is. 17 

Q What is it?  18 

A The second page of 35?  19 

Q Right. 20 

A It is a copy of the printout of the timesheet for 21 

Francisco Martinez. 22 

Q And does it show any missed punches? 23 

A Yes, it does. 24 

Q On what dates? 25 
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A On 10/7 and 10/14.  1 

Q And did Mr. Martinez come to you on either of those dates? 2 

A No, he did not. 3 

Q Can you look at General Counsel Exhibit 21?  Do you see 4 

that?  5 

A That's not here.  Oh, okay.  It says 12.   6 

Q All right, I'd like you to turn to the page that says 7 

10/23 at the bottom of it.  Do you see that? 8 

A Yes. 9 

Q All right.  And I think that there are some writing on 10 

October 7, do you see that? 11 

A I do. 12 

Q Can you tell us what that says?  13 

A It says -- it shows on 10/7?  14 

Q On 10/7.  15 

A It shows the missed punch. 16 

Q Is that in handwriting?  17 

A Yes. 18 

Q Who wrote that?  19 

A I did. 20 

Q When did you -- do you remember when you wrote that? 21 

A I wrote that when I was going over this document with 22 

Francisco.  So we go together and I said, okay -- he told me 23 

about the missed punch on this and I made a note of it.  And he 24 

also told me of the missed punch on the 14th.  And so when we 25 
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were going over this document I put the time of 11:30 on there 1 

and then I put missed punch and then I signed it saying, okay I 2 

understand you gave me notice.  You told me that you missed the 3 

punch there, so I'm going to sign -- I'm going to put my 4 

initials that missed punch and I'm going to sign it.  The same 5 

with the one below it.  And then he signed it. 6 

Q My question is did you go to him and point this out or did 7 

he come to you and point this out?  8 

A He came to me.  9 

Q When did he come to you about the missed punch on the 7th?  10 

A He came that same day.  He told me about it right when it 11 

happened.  So on 10/7 when he was having problems with the time 12 

clock or something like that, he said hey John, the time 13 

clock's not -- I accidentally didn't clock out or in for lunch 14 

or when I hit the buttons they -- it was -- there was an error, 15 

like he entered the wrong number.  16 

Q So let me back up a minute.  How often do you look at 17 

employee time cards?  Is there a process that you look at them 18 

every so often?  19 

A I look at them every pay period.  20 

Q Okay.  At the end of every or just before you submit them?  21 

A Yeah. 22 

Q And if there's a missed punch, what do you do?  23 

MR. GAUGER:  Objection.   24 

JUDGE CRACRAFT:  What is your objection?  25 
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MR. GAUGER:  Given the state of the record, his usual 1 

habit is not relevant.  This is an account to change the 2 

witness' testimony quite frankly.  3 

JUDGE CRACRAFT:  I'll allow the usual practice to be put 4 

in evidence.  What is your usual practice? 5 

THE WITNESS:  My usual practice is to make a note on a 6 

document on my desk that shows that Francisco came to me on 7 

10/7 and he missed a punch.  So I would write that down.  The 8 

same thing on the 14th.  And so at the end of the pay period, 9 

I'll have five or six different people's missed punches if 10 

there were any.  And then when we -- when I print out the final 11 

document with all the information, I presented that to them and 12 

they -- and we go over it together to make sure that they -- I 13 

don't know what time he got out on 10/14 so he told me that.  14 

It was -- I worked overtime that day, so it was 1700, so I put 15 

1700 in there and I would sign it and date it.   16 

Q BY MR. ARMSTRONG:  And then what do you do with the time 17 

cards after you sign and date them?  18 

A I send them to Kelly.  19 

Q All right.  And then -- I'll clarify it with another 20 

witness.  I'm done with that particular document.  Now I would 21 

like you to look at General Counsel Exhibit 17.   22 

A Is it in the same --  23 

Q Should be in the same stack.  No, not in that stack of 24 

time cards you have.   25 
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A Oh, okay.   1 

Q It should be in the stack of exhibits -- 2 

A Oh, I see it.  Okay.  17 you said?  3 

Q 17.   4 

A Okay.  I have it.  5 

MR. GAUGER:  Is it 7 or 17?  6 

MR. ARMSTRONG:  17.  7 

Q BY MR. ARMSTRONG:  And can you tell us what this is?  8 

A The is a employee suspension notice. 9 

Q Given to who?  10 

A Bobby Saephan. 11 

Q And who gave this to him?  I'm just wondering --  12 

A I'm just looking at it real quick.  I --  13 

Q Oh, okay.  You want to refresh your recollection, that's 14 

fine.  15 

A Yeah.  I did. 16 

Q Was it in a personal meeting? 17 

A Yes. 18 

Q Was anybody else present either in person or by phone 19 

during the meeting?  20 

A It was a conference call with Kelly.  21 

Q And who conducted the meeting?  22 

A Kelly Bankston. 23 

Q Okay.  And do you remember anything that Bobby Saephan 24 

said during this meeting on October 19, 2015?  25 
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A No, I don't.  1 

Q And if you could look at Respondent's -- I'm sorry General 2 

Counsel Exhibit 13.   3 

A Okay.  4 

Q Is that your signature on that document?  5 

A Yes, it is. 6 

Q Okay.  And what is this?  7 

A This is another employee warning notice.  8 

Q Given to who?  9 

A Bobby Saephan. 10 

Q Were you involved in giving this to him?  11 

A No, I was not. 12 

Q Were you present when this was given to him?  13 

A Yes, I was. 14 

Q And was Kelly Bankston on the phone?  15 

A Yes. 16 

Q Was she there in person or was she there on the phone?  17 

MR. PETERSON:  Objection.  Asked and answered.  18 

JUDGE CRACRAFT:  Sustained.  19 

Q BY MR. ARMSTRONG:  Why do you recollect that she was on 20 

the telephone?  21 

A Just because I don't remember the date and Kelly would 22 

come and go quite often. 23 

Q Mr. Gilfillan, do you know somebody by the name of Caleb 24 

Alvarez? 25 
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A Yes, I do. 1 

Q Who is he?  2 

A He is a worker for Squires Lumber.  3 

Q Where is he employed?  4 

A He is employed at our Northern California Suisun 5 

department.  6 

Q And what does he do?  7 

A He is a lead worker in fabrication. 8 

Q Do you have personal knowledge of what he does on a day to 9 

day basis?  10 

A No, I don't. 11 

Q Do you have a personal knowledge of what his job duties 12 

are? 13 

A Yes, I do. 14 

Q Well, let me ask this -- have you seen him do his job?  15 

A Yes. 16 

Q Okay.  And when you've seen him do his job, what is he 17 

doing?  18 

A He is working with the crew.  He's teaching the crew how 19 

to do things.  He's driving a forklift.  He's a man of many 20 

talents. 21 

Q Do you have an estimate of how much of Mr. Alvarez's 22 

typical work day is similar to the work day of Mr. Martinez, 23 

Mr. Saephan, Mr. Morabito and others?  24 

MR. GAUGER:  Objection.  Vague as to time.  25 
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MR. ARMSTRONG:  Okay.   1 

MR. PETERSON:  And -- the witness has testified that he 2 

has no knowledge of what Caleb does on a day to day basis.   3 

MR. ARMSTRONG:  I think that was clarified.   4 

JUDGE CRACRAFT:  I'm sorry?  5 

MR. ARMSTRONG:  I think that was clarified.   6 

JUDGE CRACRAFT:  To some extent.  Let's get a time frame.  7 

Q BY MR. ARMSTRONG:  Okay.  so let's talk about currently.  8 

MR. GAUGER:  Irrelevant.  We have to talk about before 9 

September 2nd.  10 

JUDGE CRACRAFT:  Those would be the relevant times.  11 

Q BY MR. ARMSTRONG:  Okay.  Prior to September 2nd, 2015, 12 

what did Mr. Alvarez do at the Squires facility in northern 13 

California?  14 

A The same as I told you before.  15 

Q Okay.  Can you be more specific?  16 

A He drives forklift.  He teaches all the employees how to 17 

build panel fabrication.  He changes saw blades, drives a 18 

forklift, he works himself building panels and he fixes small 19 

machinery.  I could go on and on if you want.  20 

Q Sure.  21 

A He creates cut lists for production.  He makes the 22 

production log.  He bands lumber.  He knows how to use all the 23 

machinery in the whole shop.  He's really good at fixing nail 24 

guns and showing everybody how to be safe.  That pretty much 25 
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covers it.   1 

Q    To your knowledge, as the operations manager in northern 2 

California, does -- did he prior to September 2nd, 2015, have 3 

any role in hiring employees?   4 

A    Never.   5 

Q    Terminating employees?   6 

A    Never.   7 

Q    Disciplining employees?   8 

A    No.   9 

Q    Suspending employees?   10 

A    No.   11 

Q    Recommending or changing pay rates?   12 

A    No.   13 

Q    Approving -- 14 

MR. GAUGER:  That was compound and vague.  Recommending or 15 

changing pay rates.   16 

MR. ARMSTRONG:  I'll split it up.   17 

Q    BY MR. ARMSTRONG:  Recommending pay rates?   18 

A    No.   19 

Q    Changing pay rates?   20 

A    No.   21 

Q    Approving time off?   22 

A    No.   23 

Q    Recommending employees to be hired?   24 

A    No.   25 
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Q    Giving employees warning notices?   1 

A    No.   2 

Q    Approving overtime?   3 

A    No.   4 

MR. ARMSTRONG:  I have no further questions, Your Honor.   5 

JUDGE CRACRAFT:  Cross-examination?   6 

MR. PETERSON:  Can we take a ten-minute break, Your Honor?   7 

JUDGE CRACRAFT:  Certainly.  We'll be off the record.   8 

(Off the record at 3:38 p.m.)  9 

JUDGE CRACRAFT:  So we'll go on the record.  Mr. Armstrong, 10 

I think you wanted to pick up some exhibits before cross-11 

examination?   12 

MR. ARMSTRONG:  Yes, thank you, Your Honor.  The Respondent 13 

would like to move into evidence Exhibits Respondent's 48, 49 14 

and 51.   15 

JUDGE CRACRAFT:  Let's take up 48 first, NLRB employees 16 

rights.   17 

MR. GAUGER:  I don't -- the Union doesn't object.   18 

MR. PETERSON:  I have no objection.   19 

JUDGE CRACRAFT:  Respondent's 48 is admitted.  20 

(Respondent Exhibit Number 48 Received into Evidence)  21 

JUDGE CRACRAFT:  Respondent's 49 is a notice to employees.   22 

Any objection?   23 

MR. PETERSON:  No objection.   24 

MR. GAUGER:  None here.   25 
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JUDGE CRACRAFT:  Respondent's 49 is admitted.   1 

(Respondent Exhibit Number 49 Received into Evidence)  2 

JUDGE CRACRAFT:  And Respondent's 51 is a sign-in sheet for 3 

a monthly safety meeting, dated July 1st, 2015.   4 

MR. PETERSON:  Relevance.   5 

JUDGE CRACRAFT:  And, Mr. Gauger?   6 

MR. GAUGER:  I would say relevance.  I just don't 7 

understand the relevance.   8 

JUDGE CRACRAFT:  I see some minimal relevance.  I'm going 9 

to admit Respondent's Exhibit 51.  10 

(Respondent Exhibit Number 51 Received into Evidence)  11 

JUDGE CRACRAFT:  Cross-examination?   12 

MR. PETERSON:  Thank you, Your Honor.   13 

CROSS-EXAMINATION  14 

Q    BY MR. PETERSON:  Good afternoon, Mr. Gilfillan.  I'm Matt 15 

Peterson, the counsel for the General Counsel.  Your -- 16 

Respondent's counsel was kind enough to introduce me earlier.  17 

But --  18 

A    Good afternoon.   19 

Q    So I actually don't have very much for you at all.  But I 20 

will direct your attention to General Counsel's Exhibit 22, if 21 

you -- if you can find that.  Yeah, it's General Counsel 22 

Exhibit 22.  It should be in there.   23 

MR. GAUGER:  It look like this, actually.   24 

MR. PETERSON:  It will save you trouble.   25 
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THE WITNESS:  Wait, wait.  Okay.  Thank you.   1 

Q    BY MR. PETERSON:  Do you -- let me know when you've had a 2 

chance to review that.   3 

A    I recognize this.   4 

Q    Okay.  And what -- what is that?   5 

A    This was an e-mail that was sent to me by counsel.   6 

MR. ARMSTRONG:  Objection; attorney-client privilege.   7 

JUDGE CRACRAFT:  Well, it was subsequently published 8 

apparently.   9 

MR. ARMSTRONG:  I understand.  I just wanted to make sure 10 

that there's nothing else that the witness discusses.   11 

JUDGE CRACRAFT:  Thank you.   12 

So in the current form, do you recognize it?   13 

THE WITNESS:  Yes, I do.   14 

Q    BY MR. PETERSON:  And what, if anything, did you do with 15 

this document?   16 

A    What I did was I invited each temporary employee that was 17 

working at the time into my office and I had them sit down and 18 

I read this to -- to them, word for word.  And I didn't -- if 19 

they had any questions, I -- I did not answer any of their 20 

questions.   21 

Q    Okay.  And it says October 2nd, 2016; is that correct?   22 

A    When -- when I was going through my records, this was just 23 

recently --  24 

Q    Okay.   25 
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A    -- I was trying to remember the dates that -- that this 1 

document -- that I -- that I read this document.  And I -- I -- 2 

I put '16 instead of '15.   3 

Q    Oh, okay.  And what about -- is the -- do you recall if 4 

the -- do you recall when you gave this speech?   5 

A    Throughout day.   6 

Q    And was this on the same day that the -- the Union first 7 

came and presented the petition?   8 

A    I'm sorry.  I'm trying to remember, but --  9 

Q    Sure.  Yeah, yeah.  Take your time.   10 

A    I believe it was the same.   11 

Q    Okay.  And so if we've had ample of testimony and the 12 

video shows that that was actually on September 2nd instead of 13 

October 2nd, is that --  14 

A    Yeah.  Excuse me.  This happened a month later.   15 

Q    Oh, this is a month later?   16 

A    Yes.   17 

Q    Okay.  So it's -- it was -- to your best recollection, it 18 

was on October 2nd, just 2015 instead of --  19 

A    Exactly.   20 

Q    -- 2016?   21 

A    I believe so.   22 

Q    Do you -- do you recall what day of the week that was?   23 

A    What kind of messed me up a little bit was -- was trying 24 

to figure out the date on here.  So I want to -- I want to be 25 
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perfectly clear.  I believe this -- this happened on the -- the 1 

first day that the Union came in.   2 

Q    Okay.   3 

A    Yes.   4 

Q    Okay.  So --  5 

A    It was on the day.  So I apologize for that.   6 

Q    Fair enough.   7 

A    It was on the same day.   8 

Q    Okay.   9 

MR. PETERSON:  No further questions.   10 

JUDGE CRACRAFT:  Mr. Gauger?   11 

MR. GAUGER:  I have one, actually.   12 

CROSS-EXAMINATION  13 

Q    BY MR. GAUGER:  If you'll look at Respondent's Exhibit 51, 14 

it is the July 1st, 2015 proper lifting techniques document.   15 

A    I have that.   16 

Q    Was -- was Caleb Alvarez there that day?  Do you know?   17 

A    I would -- I'm not sure if he was there or not.  Because 18 

he normally signs all of the documents that -- all our safety 19 

documents.   20 

Q    Okay.  Did he give the safety -- does he normally give the 21 

safety trainings?   22 

A    No.  I do.   23 

Q    Okay.   24 

MR. GAUGER:  That -- that is all I have, but since counsel 25 
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for the General Counsel and I came back in, I thought of one 1 

thing that I would like to briefly discuss with him outside, if 2 

you don't --  3 

JUDGE CRACRAFT:  Certainly.   4 

MR. GAUGER:  -- mind.   5 

JUDGE CRACRAFT:  We'll be off the record.   6 

(Off the record at 4:04 p.m.)  7 

JUDGE CRACRAFT:  Cross-examination?   8 

MR. GAUGER:  The Union has no further questions for this 9 

witness.   10 

JUDGE CRACRAFT:  Redirect?   11 

MR. ARMSTRONG:  Well, Your Honor, I'm tempted to ask a 12 

question just based on that colloquy that the witness just 13 

said.  And I'm concerned if there's something that he's 14 

confused about.  And so I -- I'd like to ask him.   15 

REDIRECT EXAMINATION  16 

Q    BY MR. ARMSTRONG:  Is there anything that you were 17 

confused about in any of the testimony that you feel --  18 

A    Yes, there -- there actually was.  The -- the previous 19 

testimony before this one, we were -- we were talking about 20 

timecards.   21 

MR. PETERSON:  Okay.  Well, I'll object that this exceeds 22 

the scope of cross.  It is beyond --  23 

MR. GAUGER:  Well --  24 

MR. PETERSON:  -- improper redirect.   25 
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JUDGE CRACRAFT:  Um --  1 

MR. PETERSON:  We asked very --  2 

MR. ARMSTRONG:  I guess --  3 

MR. PETERSON:  -- limited questions on cross-examination.   4 

MR. ARMSTRONG:  Yeah.  I -- and I guess I would just say 5 

the witness has said he's confused and if we want a clear 6 

record, that was prompted by it.   7 

JUDGE CRACRAFT:  Well, I -- I -- I think there are times 8 

when witnesses are confused and they're re-called.  If you want 9 

to re-call him, I will allow you to do that.   10 

MR. ARMSTRONG:  Okay.  Then I will re-call Mr. Gilfillan as 11 

a witness.   12 

JUDGE CRACRAFT:  Do you have any redirect within the scope 13 

of the limited cross that they --  14 

MR. ARMSTRONG:  Sorry.  I do not.   15 

JUDGE CRACRAFT:  Okay.  And now you're re-calling him?   16 

MR. ARMSTRONG:  And now I would like to re-call him.   17 

JUDGE CRACRAFT:  Please proceed.   18 

DIRECT EXAMINATION  19 

Q    BY MR. ARMSTRONG:  Mr. Gilfillan, in the testimony that 20 

you gave before about any of the subject matters, in your mind, 21 

do you need correct anything?   22 

A    Yes.   23 

Q    What do you feel you need to correct?   24 

A    It was regarding -- it was regarding document Number 12.  25 
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Is that -- or wait, wait.  I'm sorry.  Let me get -- let me get 1 

my -- let me get in order here.  It was -- it was 35 and 2 

Exhibit 21.   3 

Q    Okay.   4 

MR. GAUGER:  Can you hang on for just a minute and let us 5 

get to it?  The picture are wonderful but they're slippery and 6 

everything moves around.  Okay.  35 --  7 

THE WITNESS:  To -- to be honest with you --  8 

MR. GAUGER:  -- and 21.  Okay.  Hang on.   9 

Thank you for the courtesy.   10 

MR. ARMSTRONG:  Okay.   11 

THE WITNESS:  Okay.  Everybody ready?   12 

JUDGE CRACRAFT:  Yes.   13 

THE WITNESS:  So on -- on this page where -- where it's 14 

highlighted that Francisco missed his punches --  15 

Q    BY MR. ARMSTRONG:  What -- for the record, you'll need to 16 

tell us what --  17 

A    Oh, it's -- it's the second page of 35.   18 

Q    Okay.  Okay.   19 

A    Okay.  When -- when -- when I went up and talked to 20 

Francisco, I -- I told him that he missed a punch on that day.  21 

And then I wrote in there that he missed the punch and I signed 22 

it.  In my previous statement, I said that he came up to me and 23 

he told me that he missed a punch.  That -- that was not true 24 

on both of these accounts.  So I just wanted to clarify that.   25 
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I wrote the 11:30 in there and I said that, "You missed a 1 

punch on that day," and I signed it.  And then I told him on 2 

14th that -- I asked him what time he worked until and that he 3 

said until 1700, and I wrote that -- I wrote on here that he 4 

missed the punch.   5 

So -- so meaning that, in my previous statement, he -- I 6 

was saying that he came up to me and -- and said that he missed 7 

these punches.  That -- that was not true.   8 

Q    Just to clarify then, were there other times where he did 9 

come up to you first and --  10 

A    Yes.   11 

Q    Okay.  And was that the terse of the confusion?   12 

A    Yes.   13 

Q    Okay.   14 

MR. ARMSTRONG:  All right.  I have nothing further.   15 

JUDGE CRACRAFT:  Cross-examination?   16 

MR. PETERSON:  Yeah.  Just one.   17 

CROSS-EXAMINATION  18 

Q    BY MR. PETERSON:  So you --   19 

MR. PETERSON:  Actually, no, no cross.   20 

JUDGE CRACRAFT:  Mr. Gauger?   21 

CROSS-EXAMINATION  22 

Q     BY MR. GAUGER:  Take a look at exhibit -- the second page 23 

of Exhibit Respondent 35.  And -- which is the discipline.  And 24 

then 1023 page of exhibit -- Exhibit General Counsel 21.  Are 25 
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you looking at both of those?   1 

A    Can you -- can you say the first one first?   2 

Q    Yeah.  Respondent 35.  It's the discipline with the thing 3 

stapled to it.  A --  4 

A    Okay.  I got that.   5 

Q    -- two-page document.   6 

A    I got it.   7 

Q    Okay.  And the other one is I think a four- or five-page 8 

document.  But the thing we care about is the page of it marked 9 

1023.   10 

A    Okay.  That's what we were looking at.   11 

Q    Right.   12 

JUDGE CRACRAFT:  Right.  He wants you to --  13 

Q    BY MR. GAUGER:  And here's my question --  14 

JUDGE CRACRAFT:  -- turn to the one in your right hand -- 15 

no.  You're on the correct page --  16 

MR. GAUGER:  I need you to look at both of them.   17 

JUDGE CRACRAFT:  -- there.   18 

THE WITNESS:  Oh.   19 

JUDGE CRACRAFT:  He wants you to turn to the timecard 20 

portion of that.   21 

THE WITNESS:  Okay.   22 

Q    BY MR. GAUGER:  All right.  You got it?   23 

A    Yes.   24 

Q    Okay.  Here's my question:  The document, General Counsel 25 
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Exhibit 21, was created sometime during that week, right?   1 

MR. ARMSTRONG:  Lack of foundation; objection.   2 

MR. GAUGER:  Well, I mean -- well --  3 

MR. ARMSTRONG:  I mean --  4 

MR. GAUGER:  Really?   5 

MR. ARMSTRONG:  -- I think there's no foundation.   6 

MR. GAUGER:  Well, I mean he's -- he's already said he 7 

wrote all over it.   8 

Q    BY MR. GAUGER:  Right?  This is your writing here, right?   9 

A    On -- on this document?   10 

Q    Yeah.   11 

A    Yes.   12 

Q    On the General Counsel 21, right?  It's printed, but, you 13 

know, it's got -- it's got Francisco's signature, but the 14 

changes on it are your writing; isn't that true?   15 

A    That is true.   16 

JUDGE CRACRAFT:  And when you said the document was created 17 

you're talking about the handwriting that was put on it?   18 

MR. GAUGER:  That's -- yeah.  I'm fixing that bad question.   19 

JUDGE CRACRAFT:  Okay.   20 

Q    BY MR. GAUGER:  So the computer printed out the document 21 

sometime.  And was that time after 10/20?   22 

A    Yes.  It had to be --  23 

Q    Okay.   24 

A    -- because I couldn't get time before that.   25 
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Q    Okay.  And so here's my question -- well, Let me ask you 1 

this:  It's true, isn't it, that Francisco signed Exhibit 21 2 

prior to receiving the discipline?  Isn't that true?   3 

A    I'm not certain.   4 

Q    Okay.  You testified the way you do these time sheets is 5 

you go through them, you make whatever changed are necessary 6 

and you have the work -- the -- the direct employees sign them 7 

and then you send them to Kelly; is that correct?   8 

A    Yes.   9 

Q    Okay.  And that's what you did here on this Exhibit 21; is 10 

that correct?   11 

A    Which is -- you're calling this Exhibit 21?   12 

Q    Right.  Is that correct?   13 

A    Ask me that question again, please.   14 

Q    Francisco signed Exhibit 21.  During the normal course of 15 

you going through the timecards for everybody and having the 16 

workers sign them and then sending them to Kelly, making any 17 

necessary changes and sending them to Kelly.  And so that 18 

happened, did Francisco sign it with all this writing on it, 19 

the changes in the times and the comment, missed punch and your 20 

initials? 21 

A Yes.  22 

Q Okay.  So, the comment missed punch was on there when he 23 

signed it? 24 

A I believe so.  25 
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Q Are you sure?  Could you may have clarified it afterwards? 1 

A No.  2 

Q Okay.  Now, if you look at the other document -- 3 

JUDGE CRACRAFT:  It's true, isn't it, that you and Kelly  4 

-- you had a conversation with -- or you sat in a conversation 5 

with Francisco and Kelly after Francisco -- you sat in a 6 

conversation regarding Exhibit R35 after Francisco had already 7 

signed General Counsel 21; isn't that true? 8 

 THE WITNESS:  If this is General Counsel 21 then it is --9 

that it has to be true.  10 

Q    BY MR. GAUGER:  Okay.  Now --  11 

A Just by looking at the dates.  12 

Q Okay.  So, it's okay --  13 

MR. PETERSON:  I'm sorry, Your Honor, will you instruct 14 

the witness not to look to Respondent's Counsel for --  15 

JUDGE CRACRAFT:  Oh, I didn't notice that, but you 16 

shouldn't try to get approval of anyone of your answers.  I 17 

don't know that you did, but you probably know that.   18 

THE WITNESS:  Okay.   19 

MR. ARMSTRONG:  There's none of that going on, Your Honor.  20 

JUDGE CRACRAFT:  Right, I didn't observe it, but I always 21 

give admonition when Counsel asks.  22 

MR. ARMSTRONG:  Okay.  23 

MR. PETERSON:  Thank you.  24 

MR. GAUGER:  It may be wise to try to observe that.  I 25 
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know you're writing things down, but it may be wise to observe 1 

that.  2 

MR. ARMSTRONG:  Wait, I'm not sure how to take that.  3 

MR. GAUGER:  I'm telling you, he's doing it, that's what 4 

I'm telling you.  5 

MR. ARMSTRONG:  Oh --  6 

MR. GAUGER:  Let me go back to the questions.  7 

JUDGE CRACRAFT:  I think you were looking down too, so --  8 

MR. ARMSTRONG:  Yeah, I was -- I didn't see it.  9 

MR. GAUGER:  Yeah, he didn't see it.  He was probably 10 

doing the same thing I was doing.  Okay.  11 

MR. PETERSON:  I saw it, that's why I mentioned it and --  12 

JUDGE CRACRAFT:  Thank you.  13 

 MR. GAUGER:  Okay.  And let's --  14 

MR. PETERSON:  And I'm not requiring that you give any 15 

instructions, but just for the witness to -- just to know 16 

that's the format.  17 

MR. ARMSTRONG:  Oh, I'm sorry.  So, what's the instruction 18 

that he can't look at us, is that what's supposed to happen? 19 

JUDGE CRACRAFT:  Not for approval of his answers.  20 

MR. ARMSTRONG:  Oh, of course not.  21 

THE WITNESS:  I didn't realize I did.  22 

MR. GAUGER:  Okay.  Let's move on.  23 

JUDGE CRACRAFT:  We may not have, but we always give that 24 

admonition.  25 
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THE WITNESS:  Okay.  1 

Q    BY MR. GAUGER:  So, you said that you probably 2 

misremembered because there was other occasions where Francisco 3 

has come to you and said, hey, the time clock didn't work, you 4 

know, here sign me in or whatever and you did it and it's fine, 5 

right?  6 

A On this occasion, I --  7 

Q Not on this occasion.  You originally thought that that 8 

happened on this occasion, but then after we all took a break 9 

and came back and about ready to leave for the day, you said, 10 

oh I misremembered.  That wasn't this occasion.  This occasion 11 

was one of those occasions where he didn't me, I told him, 12 

right?  Is that your testimony? 13 

A I told him.  14 

Q Right.  But there's some occasions where he came and told 15 

you and said, hey, it's not working, you need to change this or 16 

I signed in and it didn't work and you said okay, thanks and 17 

fixed it and everybody goes on with life and that's okay, 18 

right? 19 

A That is correct.  20 

Q Okay.  Here's my question -- no, you just looked over 21 

there at the HR person, you can't do that.   22 

MR. ARMSTRONG:  Let me just say something -- so, Mr. 23 

Gilfillan --  24 

MR. GAUGER:  No, no, no, no, no let's not --  25 
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MR. ARMSTRONG:  It's to tell him not to look over here is 1 

what I'm going to tell him.  2 

THE WITNESS:  Okay.   3 

JUDGE CRACRAFT:  Okay.  That's --  4 

MR. ARMSTRONG:  Just don't look over here.  5 

Q    BY MR. GAUGER:  Okay.  So, here's my question -- there you 6 

go -- no, you don't have to do that.  Here's my question, so 7 

the real problem in this discipline --  8 

MR. ARMSTRONG:  Objection.  It's argumentative, Your 9 

Honor.  10 

MR. GAUGER:  No.  I'm trying to figure it out.  11 

MR. ARMSTRONG:  The real problem.  12 

MR. GAUGER:  I'm not arguing.  13 

MR. ARMSTRONG:  Well --  14 

JUDGE CRACRAFT:  Why don't you rephrase.  15 

Q BY MR. GAUGER:  The company's concern --  16 

MR. ARMSTRONG:  Objection.  17 

Q    BY MR. GAUGER:  -- is not so much that a punch was missed, 18 

the concern is that Francisco didn't come to you and say, hey, 19 

the clock messed up, we need to fix this, right?  That's the 20 

problem.  21 

A I can't make that assumption.  22 

Q Well, did you have anything to do with the decision to 23 

discipline him? 24 

A No, I didn't.  25 
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Q Did you tell Kelly -- or communicate with Kelly in any way 1 

that in the past Francisco has come to you and said, hey, the 2 

clock didn't work right, here, fix it.  Those situations were 3 

okay, did you ever tell her that? 4 

A Yes.  5 

JUDGE CRACRAFT:  In connection with this discipline? 6 

MR. GAUGER:  In connection with previous time clock -- 7 

yeah, yeah, I'm sorry, Judge Cracraft is correct.  8 

Q    BY MR. GAUGER:  In your discussions with Kelly, man, I'm 9 

assuming a fact not in evidence -- did you have any discussions 10 

with Kelly prior to the company producing this discipline in 11 

Exhibit R35? 12 

A Of course.  I talked to her on a daily basis.  13 

Q No, but about this discipline? 14 

A About this discipline right here? 15 

Q Correct.  Did you talk to Kelly about the facts of this 16 

discipline before the discipline was issued? 17 

A Yes.  18 

Q Okay.  Did you tell Kelly in those conversations that in 19 

the past the time clock had malfunctioned or something had 20 

happened and Francisco came directly to you and said, hey, 21 

something happened, it malfunctioned, you fixed it and it was 22 

fine with you.  Did you say anything along those lines? 23 

A No.   24 

Q Okay.  So, she's under the impression that the time clock 25 
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is infallible, is that --  1 

 MR. ARMSTRONG:  Objection.  Argumentative, speculating.  2 

JUDGE CRACRAFT:  You can ask him if she said that, but he 3 

can't read her mind.  4 

MR. GAUGER:  Okay.   5 

Q    BY MR. GAUGER:  Do you know why the attachment to the 6 

discipline is not Exhibit General Counsel 21? 7 

A I cannot explain that.  8 

Q So you don't know? 9 

A No.  10 

Q Okay.  11 

 MR. GAUGER:  That's all I have.  12 

JUDGE CRACRAFT:  Redirect.  13 

MR. ARMSTRONG:  Nothing further.  14 

THE WITNESS:  Now can I look at everybody?   15 

MR. GAUGER:  You can now -- you can -- yeah, the union has 16 

no more questions, thank you.  17 

THE WITNESS:  Thank you.  It was nice to meet you.  18 

JUDGE CRACRAFT:  You are excused.   19 

MR. GAUGER:  Most witnesses hit the door.   20 

JUDGE CRACRAFT:  You may not discuss your testimony with 21 

anyone until this trial is over --  22 

THE WITNESS:  Okay.  23 

JUDGE CRACRAFT:  -- even though you are excused.  24 

THE WITNESS:  Thank you very much.  25 



 

ΛVTranz 
www.avtranz.com · (800) 257-0885 

867 

JUDGE CRACRAFT:  We'll be off the record.  1 

THE WITNESS:  It was very nice to meet you.  2 

JUDGE CRACRAFT:  Nice to meet you.  3 

I can't remember, do we have another witness today? 4 

MR. GAUGER:  I don't think so.  5 

MR. ARMSTRONG:  No, I don't think so.  But we can start 6 

earlier tomorrow.  7 

JUDGE CRACRAFT:  Okay.  What do we have tomorrow? 8 

MR. PETERSON:  So, tomorrow I'm -- I'm still waiting on 9 

some subpoena issues and I may or may not have something to 10 

offer based on the results of that and -- I haven't reviewed 11 

the video yet, so those are the --  12 

MR. ARMSTRONG:  So, as to the two items, on item number 1, 13 

the counsel for the General Counsel asked us to give him the 14 

times of certain text messages, we've done that and we're 15 

prepared to show him -- as soon as we go off the record, we've 16 

written those down.  17 

JUDGE CRACRAFT:  We are off the record.  18 

MR. ARMSTRONG:  Oh, we're off the record.  19 

JUDGE CRACRAFT:  Oh, we're not -- oh, we can go off the 20 

record then.  21 

(Whereupon, the hearing in the above-entitled matter was 22 

recessed at 4:26 p.m. until Friday, February 26, 2016 at 9:35 23 

a.m.) 24 

 25 
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UNITED STATES OF AMERICA 

BEFORE THE NATIONAL LABOR RELATIONS BOARD 

 

REGION 20 

 

 

 

In the Matter of: 

 

SQUIRES LUMBER COMPANY, INC., 

 

and 

 

CARPENTERS LOCAL 2236, UNITED 

BROTHERHOOD OF CARPENTERS AND 

JOINERS OF AMERICA.  

  

 

 

 

Case No. 20-CA-160279 
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The above-entitled matter came on for hearing, pursuant to 

notice, before MARY MILLER CRACRAFT, Administrative Law Judge, 

at the National Labor Relations Board, Region 20, 901 Market 

Street, Suite 306, San Francisco, California 94103, on Friday, 

February 26, 2016, at 9:35 a.m.   
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I N D E X 

 

WITNESS DIRECT CROSS REDIRECT RECROSS VOIR DIRE 

 

Francisco Martinez 874    880      882       883 

 879 

 

Kelly Bankston 885    963                        890/905 

        977                        915/921 

 

Francisco Martinez 994    1010     1014      1014 

        1011 
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E X H I B I T S 

 

   

EXHIBIT IDENTIFIED IN EVIDENCE 

 

General Counsel: 

GC-30 874 874 

Respondent: 

R-44 892 892 

R-55 905 905 

R-56 888 891 

R-58 916 916 

R-59 914 914 

R-60 922 922 
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P R O C E E D I N G S 1 

JUDGE CRACRAFT:  We'll be on the record.  At this time, 2 

the General Counsel is calling a follow-up witness to clear up 3 

one last condition of his conditional resting. 4 

You may call your witness. 5 

MR. PETERSON:  Thank you, Your Honor.  I guess, as a 6 

preliminary matter -- well, Francisco Martinez.  General 7 

Counsel calls Francisco Martinez. 8 

JUDGE CRACRAFT:  Very good.  I'm going to swear you in 9 

again.  Please raise your right hand. 10 

Whereupon, 11 

FRANCISCO MARTINEZ 12 

having been duly sworn, was called as a witness herein and was 13 

examined and testified as follows: 14 

JUDGE CRACRAFT:  Have your -- have a seat there. 15 

THE WITNESS:  Thank you. 16 

JUDGE CRACRAFT:  And I think we all have copies of General 17 

Counsel Exhibit 30.  Do you want to proceed with that? 18 

MR. PETERSON:  Yes, Your Honor.  So marked for 19 

identification as General Counsel's Exhibit 30 is a DVD of the 20 

picketing on November 25th, 2015, that there's been testimony 21 

about in this case.  It was produced by Respondent.  The file 22 

name is HDV_0013.  And the length of the video is 17 minutes 23 

and 52 seconds.  And I would offer that into evidence as 24 

General Counsel's 30. 25 
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JUDGE CRACRAFT:  Any objection? 1 

MR. ARMSTRONG:  We have no objection, Your Honor. 2 

MR. GAUGER:  None here. 3 

JUDGE CRACRAFT:  General Counsel's Exhibit 30 is admitted. 4 

(General Counsel Exhibit Number 30 Received into Evidence) 5 

DIRECT EXAMINATION 6 

Q BY MR. PETERSON:  Good morning, Mr. Martinez. 7 

A Good morning. 8 

Q I'm going to ask you a few questions about -- I'm going to 9 

show you some still shots of General Counsel's Exhibit 30, 10 

which, you know, I'll ask if you can identify that.  It's 11 

identified as the November 25th video footage of the picketing 12 

that you gave some testimony about. 13 

A Yes. 14 

Q Do you recall that? 15 

A Yes, I do. 16 

Q Okay.  I'm first showing minute 50 seconds. 17 

MR. GAUGER:  050, right. 18 

MR. ARMSTRONG:  Okay. 19 

JUDGE CRACRAFT:  Now we're at 052. 20 

MR. PETERSON:  It's actually somehow -- 21 

JUDGE CRACRAFT:  The -- back there.  Thank you. 22 

Q BY MR. PETERSON:  Okay.  I'll give you a chance to look at 23 

that shot.  And let me know when you've had a chance. 24 

A Okay. 25 
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Q Do you recognize what's depicted in that video? 1 

A Yes, I do. 2 

Q And what is it? 3 

A That's when we were picketing outside Squires Lumber. 4 

Q And can you identify the individuals in the video?  And do 5 

your best to describe it, so it gets recorded.  Maybe go from 6 

left to right and describe what -- if there's unique clothing.  7 

Just describe each individual starting with the left side and 8 

working to the right. 9 

A Okay.  On the left side, wearing the green safety vest 10 

with the reflective on it, and he's carrying the picket sign 11 

like laying on his shoulder, his name is Moses. 12 

Q Do you know his last name? 13 

A I believe it's Villeda. 14 

Q Any idea how to spell that? 15 

A It's V-I-double L-E-D-A. 16 

Q And who is Moses Villeda? 17 

A He is a field rep. 18 

Q For the Union? 19 

A For the Carpenter's Union. 20 

Q Okay.   21 

A Next to the right in the back, there is a guy wearing a 22 

orange tee shirt, and he's also holding a picket sign.  He 23 

looks like he's wearing like a black sweater under the orange 24 

shirt.  And he's Bobby Saephan.   25 
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Q Okay. 1 

A And to the right, the guy showing like right on front of 2 

the tree holding a picket sign also, wearing our hat and yellow 3 

with orange safety vest, that's myself. 4 

Q That's you, Mr. Martinez? 5 

A Yes. 6 

Q And those are the only three individuals that appear in 7 

that shot? 8 

A Yes.  I could see a picket sign, but I can't see the face 9 

of the other individual all the way to the right. 10 

Q Okay, thank you. 11 

MR. GAUGER:  1.23. 12 

Q BY MR. PETERSON:  Now I'm going to be showing you a still 13 

shot of minute 1.23.  Let me know when. 14 

A Okay. 15 

Q Can you identify the individuals in that shot?  And if 16 

you've already described them, you can just say their name.  17 

And then let's say them going left to right. 18 

A Okay.  Left to right.  I see a guy wearing a white hard 19 

hat with a orange safety vest.  And you can tell that he's 20 

holding two picket signs.  And his name is Kurt.  He's 21 

Carpenter's field rep.  22 

Q Do you know --  23 

A I don't --  24 

Q Is Kurt spelled with a C or a K? 25 
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A With a K. 1 

Q And --  2 

A But I don't remember his last name. 3 

Q Okay.  Who else do you see? 4 

A The next is the guy holding a picket sign with a black 5 

sweater under his orange shirt on top.  And he's Bobby Saephan. 6 

Q And is there anything else you can identify in that shot? 7 

A No. 8 

Q Okay.   9 

MR. PETERSON:  I'm showing minute 10.03 10 

MR. GAUGER:  Okay, 10.03. 11 

MR. ARMSTRONG:  Thanks. 12 

Q BY MR. PETERSON:  Have you had a chance to look at that? 13 

A Yes. 14 

Q And can you identify the individuals depicted in that 15 

screenshot going from left to right? 16 

A The guy the way -- far to left wearing an orange shit with 17 

a picket, he is Bobby Saephan.  The next guy facing -- like 18 

facing to the other side against the camera, he's wearing a 19 

yellow face, and he's also holding a picket sign with a black 20 

jacket under his yellow vest.  His name is -- he's Fidel 21 

Chavez.  He's a --  22 

Q And who's Fidel Chaves? 23 

A -- field rep for the Carpenter's Union.  And the next, 24 

he's wearing also a yellow safety vest, wearing what looks like 25 
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gray pants and holding a picket sign.  His name is Moses 1 

Villeda.  And then next to him wearing the black hard hat -- I 2 

mean white hard hat and orange safety vest, and he's also 3 

holding a picket sign.  And he's facing the other way, the 4 

opposite way of the camera.   And he's Kurt, and he's also 5 

Carpenter's field rep.  And the person all the way to the right 6 

wearing a white hard hat and a yellow vest with reflective on 7 

it and with a red shirt under, that's me. 8 

MR. PETERSON:  I'm showing counsel minute 16.16. 9 

MR. GAUGER:  That's correct, 16.16. 10 

MR. ARMSTRONG:  Thank you. 11 

THE WITNESS:  Okay.  12 

Q BY MR. PETERSON:  Are there any individuals in that shot 13 

that you have not yet identified? 14 

A No. 15 

Q So can you just kind of walk us left to right and tell us 16 

who's who? 17 

A Sure.  All the way to the left with the yellow safety vest 18 

and holding a picket line with the gray pants, he's Moses 19 

Villeda.  Next to him, to the right, wearing a white hard hat 20 

and a yellow safety vest with a red shirt under it, that's me.  21 

And next is this guy wearing a yellow safety vest, holding a 22 

picket sign and with a black shirt or jacket under his vest, 23 

that's Fidel Chavez.  And next to him, facing the opposite way 24 

to the camera, he's wearing a white safety -- I mean hard hat, 25 
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white hard hat, and a orange safety vest, holding up picket 1 

sign, that's Kurt.  And all the way to the right, that you can 2 

barely see him in there, with a orange shirt and a black sweat 3 

(sic) under the -- his shirt, that's Bobby Saephan. 4 

Q Okay, thank you. 5 

MR. ARMSTRONG:  Can I see that again when you bring it 6 

back?  Thank you.  Thank you. 7 

Q BY MR. PETERSON:  And do you recall whether anyone else 8 

from the Union was present on that day that doesn't appear in 9 

the video? 10 

A Yes. 11 

Q Who is that? 12 

A Mr. John Pock. 13 

Q And what was Mr. John Pock doing? 14 

A He was -- I remember he was taking picture.  I don't 15 

recall if he was taking video, but I think he was taking 16 

pictures of us.  But he was like all the way -- if I'm looking 17 

at the -- by your computer, I was -- if it was like all the way 18 

to the right, like close to the road. 19 

Q Okay.   20 

MR. PETERSON:  No further questions. 21 

JUDGE CRACRAFT:  Mr. Gauger. 22 

MR. GAUGER:  I do have one question. 23 

DIRECT EXAMINATION 24 

Q BY MR. GAUGER:  Is Kurt's last name Ferreira? 25 
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A Kurt Ferreira, yes. 1 

MR. GAUGER:  That's all the questions I have. 2 

JUDGE CRACRAFT:  Cross-examination. 3 

MR. ARMSTRONG:  Thank you, Your Honor. 4 

CROSS-EXAMINATION 5 

Q BY MR. ARMSTRONG:  Mr. Martinez, as you know, I'm Dwight 6 

Armstrong.  I'm the attorney Squires Lumber Company.  I've got 7 

a couple questions for you. 8 

A Okay. 9 

Q On this particular day there was picketing outside the 10 

company, that was during -- picketing occurred during a lunch 11 

break, correct? 12 

A For myself, yes. 13 

Q Correct.  And of the five people that you identified that 14 

were picketing, three of them were field representatives for 15 

the Carpenter's Union, correct? 16 

A Correct. 17 

Q One of them, Bobby Saephan, was a terminated employee, 18 

correct? 19 

A Correct. 20 

Q He no longer worked that Squires Lumber Company, correct? 21 

A Correct. 22 

Q And the fifth one was you.  And at that time, you were 23 

employed by both the Carpenter's Union and by Squires, correct? 24 

A Correct. 25 
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Q And you would agree with me that nothing in that video 1 

showed any employee -- any then current employee of Squires 2 

Lumber Company other than you, correct? 3 

A Correct. 4 

Q And you would also agree to me that -- with me that 5 

nothing in the video showed any petitions or cards being signed 6 

by anybody, correct? 7 

A Correct. 8 

Q On that -- the date that this picketing occurred and the 9 

video was taken, Squires Lumber Company employed other mill 10 

workers besides you, correct? 11 

JUDGE CRACRAFT:  Do you mean permanent or temporary or 12 

either? 13 

MR. PETERSON:  I can split it up. 14 

Q BY MR. PETERSON:  You are a mill worker at Squires Lumber 15 

Company on the day that this video was shot, correct? 16 

A Yes. 17 

Q And there were other employees that worked in the shop 18 

just like you, right? 19 

A Yes. 20 

Q And there were both direct employees and temporary 21 

employees, correct? 22 

A Yes. 23 

Q And you would agree with me that none of those, either 24 

direct or temporary, employees appeared in the video, correct? 25 
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A Correct. 1 

Q And none of those employees, direct or temporary, picketed 2 

on that day, correct? 3 

A Correct.   4 

Q And none of those employees, direct or temporary, picketed 5 

on that day, correct? 6 

A That's correct. 7 

Q You testified in your earlier testimony that it was a -- I 8 

think your words were huge relief whenever you could take your 9 

hard hat off.  Do you remember that testimony? 10 

MR. PETERSON:  Objection.  This exceeds the scope of 11 

direct. 12 

JUDGE CRACRAFT:  Sustained. 13 

MR. ARMSTRONG:  Okay.  In the video, he testified -- he 14 

identified himself as wearing a hard hat. 15 

JUDGE CRACRAFT:  You can make your arguments. 16 

MR. ARMSTRONG:  Okay.  I have, I think, no further 17 

questions. 18 

JUDGE CRACRAFT:  Redirect. 19 

MR. PETERSON:  Yeah, just one. 20 

REDIRECT EXAMINATION 21 

Q BY MR. PETERSON:  As far as you know, how many other 22 

direct employees were employed at Squires on that day? 23 

A Including management? 24 

Q I should say mill workers. 25 
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A Mill workers, only one. 1 

Q And who's that? 2 

A Jonathan Van Loo. 3 

MR. PETERSON:  No further questions. 4 

MR. GAUGER:  None here. 5 

JUDGE CRACRAFT:  Any recross? 6 

RECROSS-EXAMINATION 7 

Q BY MR. ARMSTRONG:  How many temporary employees were 8 

employed by Squires Lumber Company on that day? 9 

MR. GAUGER:  Objection, relevance.  10 

JUDGE CRACRAFT:  I'll allow that question.  Overruled. 11 

THE WITNESS:  I don't remember exactly the number that 12 

day, because -- 13 

Q BY MR. ARMSTRONG:  Do your best.  Was it three, four, 14 

five, six?  What's your best estimate? 15 

A I would say around for. 16 

Q Thank you. 17 

JUDGE CRACRAFT:  Thank you very much.  You are excused.  18 

You may be recalled later today.  During the interim, do not 19 

discuss your testimony with anyone. 20 

THE WITNESS:  Thank you, Your Honor. 21 

JUDGE CRACRAFT:  With this testimony an additional 22 

exhibit, is General Counsel prepared to rest at this time? 23 

MR. PETERSON:  Yes, Your Honor. 24 

JUDGE CRACRAFT:  General Counsel rests, and the Charging 25 
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Party has nothing. 1 

MR. GAUGER:  The Charging Party has already rested.   2 

JUDGE CRACRAFT:  Thank you.  Do you want to break free to 3 

call your final witness, Mr. Armstrong? 4 

MR. ARMSTRONG:  Maybe a five-minute break would be great.  5 

Thank you. 6 

JUDGE CRACRAFT:  Very good.  We'll take a five-minute 7 

break.   8 

(Off the record at 9:55 p.m.) 9 

JUDGE CRACRAFT:  You may call your witness. 10 

MR. ARMSTRONG:  Thank you, Your Honor.  Respondent calls 11 

Kelly Bankston as its next witness. 12 

JUDGE CRACRAFT:  Please raise your right hand. 13 

Whereupon, 14 

KELLY BANKSTON 15 

having been first duly sworn, was called as a witness herein 16 

and was examined and testified as follows: 17 

JUDGE CRACRAFT:  Have a seat there. 18 

THE WITNESS:  Thank you. 19 

JUDGE CRACRAFT:  And state your name for the record. 20 

THE WITNESS:  Kelly Bankston. 21 

JUDGE CRACRAFT:  Please spell your first and last name. 22 

THE WITNESS:  K-E-L-L-Y B-A-N-K-S-T-O-N. 23 

JUDGE CRACRAFT:  You may question, Mr. Armstrong. 24 

MR. ARMSTRONG:  Thank you. 25 
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DIRECT EXAMINATION 1 

Q BY MR. ARMSTRONG:  Good morning, Ms. Bankston. 2 

A Good morning. 3 

Q So you had the -- I'm not sure it's the pleasure but at 4 

least the experience of sitting through the last four days.  I 5 

don't need to introduce anybody or tell you how this goes, 6 

question and answer.  And if you don't understand any of our 7 

questions, let us rephrase.   8 

Are you currently employed? 9 

A Yes. 10 

Q And by whom are you currently employed? 11 

A Squires Lumber Company. 12 

Q How long have you been employed by Squires Lumber Company? 13 

A Approximately three years. 14 

Q Are you based in a particular office? 15 

A In Colton, California. 16 

Q Is that the company's main office? 17 

A Yes. 18 

Q What's your current job title at Squires Lumber Company? 19 

A Human resources manager and safety coordinator. 20 

Q Are those different roles? 21 

A They are. 22 

Q So let's take the first one, which is the human resources 23 

manager.  Can you describe a little bit about what your job 24 

duties and responsibilities are in that job function? 25 
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A I'm responsible for all employee relations, hiring, 1 

benefits, payroll. 2 

Q Who handles those functions for Squires northern 3 

California operation? 4 

A Myself as well. 5 

Q So you do it for both offices? 6 

A Yes. 7 

Q The entire company? 8 

A Yes. 9 

Q Prior to coming to work at Squires Lumber Company -- I 10 

think you said three years ago; is that right? 11 

A Correct. 12 

Q Did you have prior human resources experience? 13 

A Yes, I did. 14 

Q How many years of human resources experience do you have? 15 

A About 20. 16 

Q I want to move to the second part of your job function 17 

which is I think you said safety coordinator? 18 

A Yes. 19 

Q What's involved in that? 20 

A That is maintaining -- creating and maintaining the safety 21 

rules and the safety -- to make sure there's a safe working 22 

environment for all the employees.  It's also making sure we're 23 

in compliance with OSHA and all state and federal regulations 24 

in regards to safety. 25 
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Q Is that true that you cover that in northern California as 1 

well as -- 2 

A Correct. 3 

Q -- Southern California?  In your role as human resources 4 

manager, had you had occasion to distribute an employee 5 

handbook? 6 

A Yes. 7 

Q And let's go back to the time that you started at Squires 8 

Lumber Company.  That was about three years ago. 9 

A Correct. 10 

Q Was there an employee handbook already in existence at 11 

that time? 12 

A Yes, there was. 13 

Q Do you remember how long it had been in existence? 14 

A Three, four years. 15 

Q So that would put it about 2009? 16 

A Correct. 17 

Q And so, that was already in existence when you got there? 18 

A Yes. 19 

Q Okay.  Now at some point subsequent to your hiring, has 20 

the company revised the employee handbook? 21 

A We have. 22 

Q When did it do that? 23 

A We revised it in December of 2015. 24 

Q And was that for all company employees statewide? 25 
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A Yes. 1 

Q And were you involved in that process? 2 

A I was. 3 

Q I'm going to show you a document I've marked as 4 

Respondent's Exhibit 57.   5 

MR. PETERSON:  There's -- I just point out I already have 6 

a 57, the Riato photo. 7 

MR. ARMSTRONG:  Oh, sorry.  We'll make this 55. 8 

MR. GAUGER:  55? 9 

MR. ARMSTRONG:  No, I'm sorry.  We will make it 56.  We'll 10 

work -- we don't have a 55 yet, but we will.  Nobody has a 56 11 

yet, right? 12 

MR. PETERSON:  I don't. 13 

MR. ARMSTRONG:  Okay. 14 

(Respondent Exhibit Number 56 Marked for Identification) 15 

MR. ARMSTRONG:  Okay.  Thank you for clarifying that.  So 16 

you both have them now, 56? 17 

MR. PETERSON:  Yes. 18 

MR. ARMSTRONG:  Okay.  Give the Judge 56.   19 

And the witness will give you her extra one after she's 20 

finished with 56. 21 

Q BY MR. ARMSTRONG:  So can you identify, Ms. Bankston, what 22 

Exhibit 56 is? 23 

A This is the revised employee handbook that I created in 24 

December 2015. 25 
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Q Okay.  And asking created Exhibit 56, what happened with 1 

it? 2 

A I gave each employee in Northern and Southern California 3 

copies of it along with the back page, which -- I don't know if 4 

it's on here -- yes, the acknowledgment.  Gave them about a 5 

week or so to take it home, read it.  If they had any 6 

questions, I told -- I asked them to call me and let me know.  7 

And -- excuse me -- if they didn't, they turned in the 8 

acknowledgment that they received and understood the new 9 

handbook. 10 

Q And so, was this distributed in northern California? 11 

A Yes. 12 

Q To the regular employees up there? 13 

A Yes. 14 

MR. ARMSTRONG:  Your Honor, I'd like to move the admission 15 

of Respondent's Exhibit 56. 16 

JUDGE CRACRAFT:  Any objection? 17 

MR. PETERSON:  First is the relevance. 18 

JUDGE CRACRAFT:  What do you contend the relevance is? 19 

MR. ARMSTRONG:  It shows the company's current policies, 20 

Your Honor. 21 

JUDGE CRACRAFT:  Any other objections from the Union? 22 

MR. GAUGER:  Other than relevance, no. 23 

MR. PETERSON:  I'm sorry, Your Honor.  Can I ask a -- I 24 

guess I can see where you're going with the ruling.  But if you 25 
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overrule the objection, I would like some voir dire. 1 

JUDGE CRACRAFT:  I am going to overrule the objection as 2 

to relevance.  You may question on voir dire. 3 

MR. PETERSON:  Thank you. 4 

VOIR DIRE EXAMINATION 5 

Q BY MR. PETERSON:  When in December '15 did you create this 6 

document? 7 

A It was throughout the month.  It wasn't a one-day process.  8 

It was probably started the beginning of the month. 9 

Q And were you the only one involved in the creation of this 10 

document? 11 

A I consulted outside advisors. 12 

Q Are you referring to attorneys? 13 

A Counsel, yes. 14 

Q Anybody other than counsel? 15 

A Not to help update it, but eventually, it was approved.  16 

The final approval step is with different people. 17 

Q And who's the final approver? 18 

A Chris and Kyle Paxson. 19 

Q Do you recall when they finally approved this? 20 

A Close to Christmas. 21 

Q And when was it distributed to the employees? 22 

A First week of January. 23 

Q First week of January? 24 

A Correct. 25 
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Q How do you know it was distributed to the employees? 1 

A Well, I emailed -- I physically made copies in Northern -- 2 

in Southern California and gave every employee a physical copy 3 

and distributed it myself.  And in northern California, I asked 4 

John to do it. 5 

Q And did he report back whether he had done so? 6 

A He did, yes. 7 

MR. PETERSON:  No objection. 8 

JUDGE CRACRAFT:  From the Union? 9 

MR. GAUGER:  Oh, no objection. 10 

JUDGE CRACRAFT:  Respondent's Exhibit 56 is admitted. 11 

(Respondent Exhibit Number 56 Received into Evidence) 12 

MR. ARMSTRONG:  So we can save time, can I have an 13 

acknowledgement there's a -- if there's an exhibit already in 14 

evidence of Mr. Martinez's signing and acknowledgment for the 15 

revised handbook? 16 

MR. PETERSON:  I recall that. 17 

MR. ARMSTRONG:  Okay, thank you. 18 

DIRECT EXAMINATION (CONTINUED) 19 

Q BY MR. ARMSTRONG:  If you could turn to Respondent's 20 

Exhibit 44, please.  Have you seen that document before? 21 

A I have. 22 

Q Can you tell us what it is? 23 

A It's in response to a question that came up regarding a 24 

change in hard hat policy.  It was my reminder to the employees 25 
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that this was the attached page 2.  It was the safety equipment 1 

protective gear memo or form that they sign during their new 2 

hire orientation, and just to remind them that the hard hat 3 

policy hadn't changed, that hard hat had to be worn at all 4 

times while in the yard. 5 

Q So Exhibit 44, the first page of it, says it's to all 6 

employees of Squires Lumber Company.  And it's from safety 7 

coordinator.  Who was the safety coordinator? 8 

A That's me. 9 

Q And was this distributed, to your knowledge, in both 10 

Southern and northern California? 11 

A It was. 12 

Q And the page 2 of Exhibit 44, could you look at that, 13 

please?  Was that in existence prior to September 2nd, 2015? 14 

A Yes. 15 

Q And did it change after September 2nd, 2015? 16 

A No. 17 

MR. ARMSTRONG:  I'd like to move the admission of 18 

respondent's Exhibit 44, Your Honor. 19 

JUDGE CRACRAFT:  Any objection? 20 

MR. PETERSON:  No objection. 21 

MR. GAUGER:  None here. 22 

JUDGE CRACRAFT:  Respondent's Exhibit 44 is admitted. 23 

(Respondent Exhibit Number 44 Received into Evidence) 24 

Q BY MR. ARMSTRONG:  Ms. Bankston, there's been testimony 25 
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about the use of temporary employees and Sassoon City.  Are you 1 

familiar with the company's practice and utilizing employees in 2 

northern California? 3 

A Yes. 4 

Q And what is your involvement in that? 5 

A Initially, when we started up Sassoon City, I scouted 6 

around for temporary agencies that would be able to fill our 7 

needs.  And I would call them, meet with them in a conference 8 

call, to negotiate the terms, the markup rate as you would, 9 

based upon what we pay them and what we pay the agency for 10 

supplying them, and gave them job descriptions and a general 11 

background of what we're looking for in temporary employees. 12 

Q Does the -- in terms of hiring employees in northern 13 

California, in Sassoon City, has the company hired any direct 14 

employees that haven't gone through employment -- temporary 15 

employment agencies? 16 

A No. 17 

Q Has the -- I'm talking about mill workers not --  18 

A Correct. 19 

Q -- management.  And what about Caleb Alvarez? 20 

A Caleb was a transfer from southern to northern California. 21 

Q Other than Caleb Alvarez, everybody has been hired through 22 

and agency? 23 

A Correct. 24 

Q Okay.  And who determines what the rate the agency will 25 
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pay the employees that work at Squires Lumber Company? 1 

A Chris and Kyle Paxson. 2 

Q And how is that rate communicated to the agencies? 3 

A I communicated it to them. 4 

Q Does the temporary employment agency that pays the 5 

employee tell you what they will pay the employee? 6 

A They will pay them what we asked them to, which is --  7 

Q Okay. 8 

A -- the hourly rate. 9 

Q Focus your -- focusing your attention on the September 10 

2015 timeframe, did the company have a custom and practice of 11 

how it -- how or when it would convert temporary employees to 12 

direct hire status? 13 

A Yes. 14 

Q And can you describe what that custom and practice was? 15 

A We generally are in a contract with a temporary agency for 16 

the first 520 hours of the temp worker's time with us.  If we 17 

agree to hire them after those 520 hours, we don't have to pay 18 

a penalty or fee to the agency for the temporary employee.  And 19 

that's generally what we would wait to do, so we wouldn't have 20 

to incur additional costs. 21 

Q And putting Caleb Alvarez aside, because he was a transfer 22 

from Southern California, how many temp to direct hire 23 

employees has the company hired for the mill worker position in 24 

northern California since it started its operations? 25 
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A Four. 1 

Q Can you identify those four by name? 2 

A Francisco Martinez, Bobby Saephan, Louis Morabito, and 3 

Jonathan Van Loo. 4 

Q Okay.  Let's take them one by one.  Did Francisco Martinez 5 

work more than 520 hours before he was converted from temp to 6 

direct hire? 7 

A No. 8 

Q Do you know the reason why that was the case? 9 

A He was -- yes.  For him, we had referred him to the 10 

agency.  There is a clause.  If we refer someone to the agency, 11 

then we don't have to satisfy the 520 hours.  We can hire them 12 

or bring them on whenever we wanted before that time. 13 

Q Okay.  And what about Louis Morabito?  Do you know  14 

whether --  15 

A He did work his full 520 hours, and we converted him from 16 

a temp to a full-time Squires employee. 17 

Q What about Bobby Saephan? 18 

A He's the same as Louis. 19 

Q So he worked at least 520 hours? 20 

A Correct. 21 

Q Then the company converted him? 22 

A Correct. 23 

Q Now I think you said the fourth one was a guy name 24 

Jonathan Van Loo? 25 
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A Correct. 1 

Q And when was converted? 2 

A Offhand, I would say maybe after 200, 250 hours. 3 

Q Okay.  And do you know the reason why he was converted 4 

before 520 hours? 5 

A He was an exceptional worker and showed a great knowledge 6 

in the working field that he was in.  So the company decided to 7 

bring him on to offer him full-time benefits and a full-time 8 

wage. 9 

JUDGE CRACRAFT:  And the company paid a penalty? 10 

THE WITNESS:  We did, yes. 11 

JUDGE CRACRAFT:  Thank you. 12 

Q BY MR. ARMSTRONG:  Direct your attention to General 13 

Counsel's Exhibit 19.  Are you there? 14 

A Uh-huh, yes. 15 

Q Okay.  And so, does General Counsel's 19, does that list 16 

every agency and regular employee other than the transfer of 17 

Caleb Alvarez from Southern California? 18 

A Yes. 19 

Q And since this chart was created, have there been any 20 

additional employees that converted from temporary to regular 21 

status? 22 

A No. 23 

Q Have you been to the northern California office? 24 

A Yes. 25 
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Q Have you observed the workers perform their job duties? 1 

A Yes. 2 

Q And can you tell us about any differences between the work 3 

that the temporary employees do and the direct hire employees 4 

do? 5 

A No. 6 

MR. GAUGER:  Objection. 7 

JUDGE CRACRAFT:  What is your objection? 8 

MR. GAUGER:  She doesn't have foundation to say that.  She 9 

hasn't been there enough, and she's not a carpenter. 10 

JUDGE CRACRAFT:  As far as you can tell, there's no 11 

difference? 12 

THE WITNESS:  Yes, there is no difference. 13 

JUDGE CRACRAFT:  But you're not a carpenter? 14 

THE WITNESS:  No. 15 

JUDGE CRACRAFT:  Thank you. 16 

Q BY MR. ARMSTRONG:  Have you observed them actually 17 

working? 18 

A Yes. 19 

MR. GAUGER:  Objection.  You don't have a foundation.  We 20 

just know she's been there.  It could have been 10 minutes.  It 21 

could have been 10 weeks. 22 

JUDGE CRACRAFT:  I'll allow counsel to develop that. 23 

Q BY MR. ARMSTRONG:  How much time have you spent in the 24 

warehouse actually observing them or in the interior office 25 
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looking through the window, observing the workers work? 1 

MR. GAUGER:  Objection, compound. 2 

JUDGE CRACRAFT:  Technically, it is. 3 

MR. ARMSTRONG:  Okay.  I'll split it up. 4 

Q BY MR. ARMSTRONG:  When you've been up in Sassoon City, 5 

have you observed the employees doing the work by yourself, 6 

being inside the warehouse? 7 

A Yes. 8 

Q Okay.  And there was testimony also about the outer office 9 

outside Mr. Gilfillan's office that had a window that you can 10 

look into the warehouse? 11 

A Yes. 12 

Q Have you also stood at that window and watched the 13 

employees do the work? 14 

A Yes. 15 

Q Okay.  So based on a combination of those two different 16 

methods in which you've observed the workers work, can you 17 

estimate for us how much time, over the various trips you've 18 

taken to northern California, you have spent watching the 19 

employees do their jobs? 20 

A Six to seven hours.   21 

Q And based on that six or seven hours of personally 22 

observing the way that the employees perform their jobs, have 23 

you noticed any differences between what the temporary 24 

employees do and what the direct regular employees do? 25 
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A No. 1 

Q Have you observed temporary employees working with direct 2 

hire employees on the same project? 3 

A Yes. 4 

Q Do the employees sometimes work on -- as part of a team? 5 

A Yes. 6 

Q If you visited the warehouse as a -- from outer space and 7 

just looked at people, could you tell who was a temporary and 8 

who was a direct hire employee? 9 

A No. 10 

Q Do the temporary employees and the direct hire employees 11 

work the same hours? 12 

A Yes. 13 

Q Do they take the same breaks? 14 

A Yes. 15 

Q Do they report to the same management? 16 

A Yes. 17 

Q Who's that? 18 

A That would be, in northern California, John Gilfillan. 19 

Q Do they physically work in the same location? 20 

A Yes. 21 

Q Do they work in close proximity to each other? 22 

A Yes. 23 

MR. ARMSTRONG:  Marked as Respondent's Exhibit 55 a 24 

document. 25 
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Q BY MR. ARMSTRONG:  If you could take a moment and look at 1 

that, Ms. Bankston.  And perhaps have General Counsel Exhibit 2 

19 nearby also.  Can you tell us what Exhibit 55 is? 3 

A It is a list of northern California employees for Squires 4 

Lumber. 5 

Q I assume you didn't personally type this? 6 

A I didn't, no. 7 

Q Did you provide the data from which this chart was 8 

created? 9 

A Yes. 10 

Q Have you looked at it and confirmed its accuracy? 11 

A I have. 12 

Q And can you describe for the record what Exhibit 55 shows 13 

kind of column by column? 14 

A The first column would be a date.  The second column, in 15 

bold, would be the number of regular employees that we employed 16 

as of that date.  The third column, labeled temp, would be the 17 

number of temp employees that we had as of that date.  The 18 

fourth column, driver, would be the number of drivers we had as 19 

of that date.  And then the last column, the fifth column, is 20 

the total number of employees as of that date.  And that goes 21 

down to list six -- eight dates. 22 

Q And then the footnotes, what do the footnotes represent? 23 

A The first footnote, noted next to 7/12/15, it corresponds 24 

to the columns.  So we had on regular employee who, under 25 
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footnote 1, is in bold.  We had five temp employees, which is 1 

italicized.  And the driver isn't listed there.  And then 2 

there's a total of seven.  So that's -- for each number, that's 3 

how it lays out underneath. 4 

Q Okay.  And as of July 13, 2015, can you describe who the 5 

employees were? 6 

A Yes.  We had two regular employees. 7 

Q Who were they? 8 

A They're in bold.  That would be Caleb Alvarez and 9 

Francisco Martinez, who was hired on 7/13/2015. 10 

Q And then how many temps? 11 

A We had four temps. 12 

Q And if you go to the next date, which is 7/29/15, can you 13 

tell us how many employees Squires had in northern California? 14 

A We had a total of eight employees.  Three were regular.  15 

Four were temp.  And one was a driver. 16 

Q And why did the number change from July 13 to July 29? 17 

A If you go down to bullet point number 3, you'll see 18 

there's another highlighted name.  And that'd be Louis 19 

Morabito, who we hired on July 29th of 2015. 20 

Q And the next date on this chart is August 10, 2015.  And 21 

can you tell us the number of employees employed on that date? 22 

A It was eight as well, four regular, three temp, and one 23 

driver. 24 

Q It looked like the number of regular employees increased? 25 
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A Correct. 1 

Q And why was that? 2 

A Because we hired a full-time -- we converted a temporary 3 

worker to a full-time worker.  And that would be Bobby Saephan.   4 

Q And then on September 2nd, that was the -- a date -- 5 

there's been some testimony about some visitors that the 6 

company had on that date.  How many employees were employed at 7 

the facility on that date? 8 

A A total of 12. 9 

Q And how were they broken up? 10 

A Four full-time or Squires employees, seven temporary 11 

workers, and one driver. 12 

Q And on September 30th, it appears that the number of 13 

regular employees and the number of temporary -- by September  14 

-- let me strike and start again.  By September 30th, the end 15 

of the month, the number of regular employees had gone down by 16 

one.  Why was that? 17 

A We had terminated the employment of Louis Morabito. 18 

Q And the number of temporaries -- temporary employees had 19 

gone down as well.  Do you know why that was? 20 

A I don't know. 21 

Q By the way, do you -- when it comes time to either add or 22 

subtract the number of temporary employees, who does that? 23 

A I do that. 24 

Q Okay.  And so, are you -- you're the one that actually 25 
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contacts the agency? 1 

A I do. 2 

Q And did somebody tell you to do that? 3 

A It's on the direction of Kyle Paxson. 4 

Q Does he tell you why? 5 

A No. 6 

Q And then if we jump down to the next date, October 20, 7 

2015, it looks likes the number of regular employees was the 8 

same.  No change there.  And the number of temporary employees, 9 

three weeks later, there were two more.  Do you know --  10 

A Yes. 11 

Q -- why that was? 12 

A I don't. 13 

Q Then on -- as of February 22nd, which was the Monday of 14 

this week, those numbers were accurate? 15 

A Correct. 16 

Q And so, as of Monday of this week, February 22nd, 2016, 17 

who were the three regular employees? 18 

A Caleb Alvarez, Francisco Martinez, and Jonathan Van Loo. 19 

Q And there were six temps? 20 

A Correct. 21 

Q And who was the driver? 22 

A Patrick O'Leary. 23 

Q Has the identity of the driver changed at all from July 24 

12, 2015 to current? 25 
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A No. 1 

Q Who is that? 2 

A That's Patrick O'Leary. 3 

Q Who is Patrick -- strike that.  From which entity does 4 

Patrick O'Leary get his paycheck? 5 

A SLC Transportation. 6 

Q And what is SLC Transportation? 7 

A It's the transportation company owned by Squires Lumber. 8 

Q And is Patrick O'Leary participate in employee benefits? 9 

A Yes. 10 

Q What company provides Patrick O'Leary with employee 11 

benefits? 12 

A Squires Lumber Company. 13 

Q What benefits are those? 14 

A Medical, dental, vision, 401(k). 15 

Q Who does Patrick O'Leary report to as his supervisor? 16 

A John Gilfillan. 17 

Q Who does John Gilfillan work for? 18 

A Squires Lumber Company.  19 

Q Does John Gilfillan work SLC Transportation? 20 

A No. 21 

Q Who manages SLC Transportation? 22 

A Chris and Kyle Paxson. 23 

Q who handles the labor relations for SLC Transportation? 24 

A I do. 25 
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MR. ARMSTRONG:  Your Honor, I'd like to move the admission 1 

of Respondent's Exhibit 55. 2 

JUDGE CRACRAFT:  Any objection? 3 

MR. PETERSON:  May I have some voir dire, Your Honor? 4 

JUDGE CRACRAFT:  Please. 5 

VOIR DIRE EXAMINATION 6 

Q BY MR. PETERSON:  When was this document created? 7 

A I believe within the last 10 days. 8 

Q Do you know by whom it was created? 9 

A By counsel. 10 

Q And I think you testified that you -- where did you get 11 

the information you used to convey that information to counsel? 12 

A I created it based upon our records. 13 

Q What kind of records? 14 

A Timesheets, and then I also conferred with the temp 15 

agencies to verify that I had the same people that they had.  16 

And they sent me a list. 17 

Q And it's accurate as far as you --  18 

A It is.  I QA'd it myself. 19 

MR. PETERSON:  I think it's hearsay, but I think it's 20 

useful demonstrative evidence.  So no objection. 21 

MR. GAUGER:  On the basis that it's a demonstrative 22 

exhibit, no objection. 23 

JUDGE CRACRAFT:  Respondent's Exhibit 55 is admitted. 24 

(Respondent Exhibit Number 55 Received into Evidence) 25 
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DIRECT EXAMINATION (CONTINUED) 1 

Q BY MR. ARMSTRONG:  Ms. Bankston, if you could look at 2 

Respondent's Exhibit 35, please.  And if you could also have 3 

nearby General Counsel's Exhibit 21.  Do you have those in 4 

front of you? 5 

A I do. 6 

Q All right.  So referring your attention to Respondent's 7 

Exhibit 35 first.  Can you remind us what this is? 8 

A This is a warning notice for Francisco Martinez. 9 

Q Okay.  And what type of a warning notice was it? 10 

A It's a documented -- I'm sorry.  This is the first 11 

warning. 12 

Q So in the company's disciplinary structure, what level of 13 

seriousness is this kind of a warning? 14 

A It's at the bottom.   15 

Q Were you involved in creating Exhibit 35? 16 

A I was, yes. 17 

Q And why did you create Exhibit 35? 18 

A I received a phone call from Kyle Paxson advising me that 19 

Francisco and -- Francisco Martinez and Bobby Saephan have 20 

refused to work overtime the day before, and they asked me to 21 

issue them a warning. 22 

Q Are you on Exhibit 35 or a different one? 23 

A It says 35 on the bottom.  24 

Q Take a look.  I think I might have confused you by going 25 
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out of ontological order.  So since I started with this one -- 1 

no. 2 

A Okay. 3 

Q Let's stick with this one.  Does this have to do with 4 

refusing to work overtime or something else? 5 

A No, this has -- for clocking in and out at the end of the 6 

shift.   7 

Q Okay.  So that's --  8 

A I'm sorry. 9 

Q All right.  So you -- are you back with me now? 10 

A Yes. 11 

Q Okay.  So let me ask it again.  Why did you create Exhibit 12 

35? 13 

A Because on two occasions, and one pay period, the employee 14 

fails clock out, in or out for any one of the shifts, their 15 

four punches during the day. 16 

Q And those dates for which? 17 

A October 7th, 2015 and October 14th, 2015. 18 

Q So when did you learn that that had allegedly happened? 19 

A In the early morning, probably about 8:00 or 8:30, on 20 

Wednesday the 21st of October. 21 

Q And how do you know it was on the 21st that you actually 22 

found out about that? 23 

A That's the day I do payroll, and that's all the day John 24 

sends me the timesheets first thing in the morning to review 25 
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them before he gives them to employees for final -- their final 1 

approval. 2 

Q Okay.  So during the process that you were doing payroll, 3 

what did you discover? 4 

A I noticed on Francisco that he had two blank spots, which 5 

I looked and saw were missing punches for the 7th and the 14th. 6 

Q So looking at page 2 of Exhibit 35, there are it looks 7 

like boxes drawn around those two days.  Who knows? 8 

A I did. 9 

Q When did you draw those? 10 

A On the morning of the 21st, Wednesday. 11 

Q And why did you draw those? 12 

A Just so I would have easy reference in looking at it. 13 

Q So did you discover this or did someone bring this to your 14 

attention? 15 

A I discovered this. 16 

Q Okay.  So this is about 8:30 in the morning on --  17 

A Correct. 18 

Q -- October 21st you said? 19 

A Yes, uh-huh. 20 

Q So after discovering this, what did you do? 21 

A I asked John to go ahead and give the timesheets of 22 

employees for them to review them, make any corrections or 23 

changes.  Well, first I had asked John -- I looked at all the 24 

other timesheets for the other -- all the other employees and 25 
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noticed that everybody had the required four punches per day.  1 

Francisco was the only one who had missing punches for the day.  2 

I asked John if there were any mechanical errors.  I know they 3 

occasionally have power outages up there.  And he says there 4 

was no problems.  Nobody came to him and said to him I forgot 5 

to punch out, do you mind fixing it, which is acceptable to me.  6 

But he said nobody -- none of those happened. 7 

Q Okay.  And about what time in the morning did you talk to 8 

Mr. Gilfillan? 9 

A About 8:30. 10 

Q So what did you do next after you talk to Mr. Gilfillan? 11 

A I told John to go ahead and give the employees the 12 

timesheets for their review, make any corrections are necessary 13 

changes, and then, as is customary, usually sends me back the 14 

final timesheets, so I can process payroll about 10:00. 15 

Q Okay.  So as of the time that you talk to Mr. Gilfillan, 16 

on the morning of October 21st, you didn't know how much to pay 17 

Mr. Martinez yet. 18 

A Correct. 19 

Q And that's because there were two missing clocks? 20 

A Correct. 21 

Q Okay.  So then before 10:00 in the morning, on October 22 

21st, when you actually had to process payroll, had you heard 23 

back from Mr. Gilfillan? 24 

A No. 25 
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Q How were you able to process Mr. Martinez's payroll then 1 

for that period of time? 2 

A John sent me his timesheet, as well as the others, with 3 

penciled or handwritten in times and signatures. 4 

Q Okay. 5 

A And I knew the number of hours to pay them based on that. 6 

Q Okay.  So let's look at General Counsel's Exhibit 21.  And 7 

if you would turn to the page in the lower right-hand corner 8 

that says 10/23.   9 

A Uh-huh. 10 

Q Do you see that? 11 

A I do. 12 

Q All right.  What is that? 13 

A That's the final timesheet that I process payroll off of. 14 

Q When did you receive that page of Exhibit 21? 15 

A Anytime between 10 and 11.  That's when I usually like to 16 

get them from John. 17 

Q On October 21st? 18 

A Correct. 19 

Q Okay.  So am I right then that you received page 2 of 20 

Respondent's Exhibit 35 first, which had the blank -- 21 

A Correct. 22 

Q -- notation?  And then you spoke to Mr. Gilfillan? 23 

A Yes. 24 

Q And then you got -- before you actually had to input 25 
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payroll, you got this page of Exhibit -- General Counsel's 1 

Exhibit 21. 2 

A Correct. 3 

Q And so, he paid Mr. Martinez accordingly? 4 

A To the corrected punches, correct. 5 

Q Okay.  So after having reviewed both Respondent's Exhibit 6 

35 and the page on General Counsel's Exhibit 21 that we just 7 

went through, did you then making decisions with respect to 8 

providing discipline to Mr. Martinez? 9 

A I did. 10 

Q And what did you decide to do? 11 

A I went over it with Chris and Kyle Paxson and let them 12 

know that this wasn't the first time he had missed a punch.  13 

And the first time he missed a punch, I had instructed John to 14 

let him know the importance of clocking in and out all four 15 

times during the day, because this needed to be an accurate 16 

record of his time, not only for purposes to show he was at 17 

work, but also to pay him correctly, and that that was part of 18 

his job duties to clock in and out the four times during the 19 

day.  And then Chris and Kyle conferred, and I created the 20 

write-up and the document. 21 

Q You testified that before you called Mr. Gilfillan, 22 

checked other employees timecards? 23 

 24 

 25 
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A Yes. 1 

Q Okay.  Do you remember the names of the employees whose 2 

timecards you checked? 3 

A I believe it was Bobby Saephan, Milton McCoy, Jonathan Van 4 

Loo.  There might have been a few others. 5 

Q I'm going to show you a copy of what I've marked as -- or 6 

of what has already been admitted.  If you can look at 7 

Respondent's Exhibit 12.  Do you see Respondent's Exhibit 12? 8 

A Yes. 9 

Q And could you tell us what it is? 10 

A It's a timesheet for Bobby Saephan from 9/23 to 10/6. 11 

Q And what's the second page? 12 

A Bobby Saephan from 10/7 to 10/15. 13 

Q Okay.  And his page 2 of Exhibit 12 one of the time you 14 

look that to compare it to Mr. Martinez's? 15 

A Yes. 16 

Q And what did you conclude as a result of comparing the 17 

second page of Respondent's Exhibit 12 with the second page of 18 

Respondent's Exhibit 35? 19 

A That Bobby was able to clock in and out all week long and 20 

has four punches per day, which I concluded that there was no 21 

mechanical or power issues with the time clock and it was 22 

working fine. 23 

Q Going to show you a document I've marked as Respondent's 24 

Exhibit 59.  Can you identify this for us, please? 25 
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A This is the time sheet for Milton McCoy from October 12th 1 

to October 16th, 2015. 2 

Q And who is Milton McCoy? 3 

A he is one of the labor ready workers -- temporary workers. 4 

Q Is this -- was this document -- did you consult this 5 

document on October 21st, 2014, in connection --  6 

A I did. 7 

Q -- with Mr. Martinez's clock in? 8 

A I did. 9 

Q And did you draw any conclusions from looking at 10 

Respondent's Exhibit 59? 11 

A That there were no punching errors for the 14th. 12 

Q For October 14th? 13 

A For the whole week, but specifically for October 14th. 14 

Q And is Exhibit -- Respondent's Exhibit 59 an accurate -- 15 

let me strike that.  Is Exhibit 59 kept in the ordinary course 16 

of the company's business? 17 

A Yes. 18 

Q As a business record? 19 

A Yes. 20 

MR. ARMSTRONG:  I'd like to move the admission of Exhibit 21 

59, Your Honor. 22 

MR. ARMSTRONG:  No objection, Your Honor. 23 

MR. GAUGER:  None here. 24 

JUDGE CRACRAFT:  I just have one question about -- how can 25 
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you tell if he's labor ready as --  1 

THE WITNESS:  I just know that. 2 

JUDGE CRACRAFT:  Oh, you know it. 3 

THE WITNESS:  Uh-huh. 4 

JUDGE CRACRAFT:  It's not on there? 5 

THE WITNESS:  No. 6 

JUDGE CRACRAFT:  Thank you. 7 

Respondent's 59 is admitted. 8 

(Respondent Exhibit Number 59 Received into Evidence) 9 

MR. ARMSTRONG:  Marked as Respondent's Exhibit 58. 10 

Document called Squires Lumber Company NorCal timecard 11 

report, September 23, 2015 to October 6, 2015. 12 

Q BY MR. ARMSTRONG:  Ms. Bankston, can you identify this 13 

document for the record, please? 14 

A I can, yes.  It's Jonathan Van Loo's timesheet. 15 

Q For what period of time? 16 

A It looks like October 1st, 2015 through November 3rd of 17 

2015. 18 

Q Does it cover October 7 and October 14? 19 

A Yes. 20 

Q Who is Jonathan Van Loo? 21 

A He is a Squires employee. 22 

Q He works in the same facility at Mr. Martinez? 23 

A Yes. 24 

Q Is the second page of Respondent's Exhibit 58 another one 25 
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of those timecards you consulted before making any conclusions 1 

with respect to Mr. Martinez's missed punches? 2 

A Yes. 3 

Q And did you draw any conclusions from this document? 4 

A That Jonathan Van Loo had four punches for the two-week 5 

time period.  And I drew the conclusion that there was no 6 

mechanical problems with timesheet -- time clock. 7 

MR. ARMSTRONG:  We would move the admission, Your Honor, 8 

of Exhibit 58. 9 

JUDGE CRACRAFT:  Any objection? 10 

MR. PETERSON:  Voir dire. 11 

JUDGE CRACRAFT:  Please proceed. 12 

VOIR DIRE EXAMINATION 13 

Q BY MR. PETERSON:  You said that Jonathan Van Loo was an 14 

employee of Squires? 15 

A Correct. 16 

Q He was converted at some point during this pay period; 17 

isn't that true? 18 

A I'm not sure of the exact date.  I'd have to refer back to 19 

the list to know his exact date of hire. 20 

Q And do you have that? 21 

A He's currently a Squires employee. 22 

Q Is that General Counsel's 19 or --  23 

A I believe so.  Yes. 24 

Q Does that indicate when --  25 
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A Yes. 1 

Q -- was hired?  And when was the first --  2 

A He was hired on 10/1.  So he was an employee during this 3 

period of this timesheet. 4 

Q Prior to that, he was a temporary employee? 5 

A Yes. 6 

MR. PETERSON:  No objection. 7 

MR. GAUGER:  None here. 8 

JUDGE CRACRAFT:  I'm sorry.  I didn't hear you. 9 

MR. GAUGER:  None here. 10 

MR. PETERSON:  No objection. 11 

JUDGE CRACRAFT:  Respondent's Exhibit 58 is admitted. 12 

(Respondent Exhibit Number 58 Received into Evidence) 13 

MR. ARMSTRONG:  Marked as Respondent's Exhibit 60, 14 

document called Squires Lumber Sassoon City timecard report, 15 

October 12 to October 16, 2015. 16 

DIRECT EXAMINATION (CONTINUED) 17 

Q BY MR. ARMSTRONG:  Can you identify this document, Ms. 18 

Bankston? 19 

A It's a temporary -- it's a timesheet for Robert -- I 20 

believe it's -- it's R. Hickman.  I'm not sure if it's Robert 21 

or Richard.  It's Robert, Robert Hickman. 22 

Q Who is he? 23 

A He is a temporary employee. 24 

Q And was this document used in any way, in connection with 25 
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the decision to give Mr. Martinez a warning? 1 

A Yes. 2 

Q How was it used? 3 

A Because this employee had all four punches for each day.  4 

There were no missing punches.  So I concluded that there was 5 

still no problem with the -- mechanical or otherwise with the 6 

time clock. 7 

Q When was Mr. Martinez actually given the warning document 8 

that was marked as General Counsel Exhibit 25? 9 

A 35? 10 

Q I think it's -- yeah.  Well, it -- yes.  It's Respondent's 11 

35. 12 

A Oh, okay. 13 

Q It's also General Counsel's 25.  So go to Respondent's 35 14 

would be fine. 15 

A He was given it on October 21st, 2015. 16 

Q And how was he given it, if you know? 17 

A I gave it to him on -- via conference call with him in the 18 

office with John Gilfillan. 19 

Q okay.  Do you remember what time of day it was? 20 

A Close to the end of his shift, approximately 3:20, 3:25.   21 

Q And how long did the meeting last? 22 

A Ten, 15 minutes. 23 

Q Do you remember what you said? 24 

A I advised Francisco that we were writing him up for 25 
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failing to clock out on two specific days, which is a violation 1 

of company policy.  I also told him that clocking in and out is 2 

part of his job.  And I allowed him -- asked John to give him 3 

the form, allowed him a few minutes to read it, and then I 4 

asked him if he had any questions. 5 

Q Did he ask you some questions? 6 

A He did ask me a few questions regarding -- he wasn't told 7 

-- he was never told that overtime was mandatory.  He also 8 

wasn't told by Caleb that he had to work overtime.  He  9 

believed --  10 

MR. PETERSON:  Objection, nonresponsive. 11 

JUDGE CRACRAFT:  This is --  12 

MR. ARMSTRONG:  Again --  13 

JUDGE CRACRAFT:  -- not the overtime one. 14 

THE WITNESS:  Oh, okay. 15 

Q BY MR. ARMSTRONG:  I think I -- again, I hope I didn't 16 

hand you the wrong document.  But are you --  17 

A You didn't.  I'm sorry. 18 

Q Are you on Respondent's Exhibit 35? 19 

A Yes. 20 

Q Okay.  And I think it's probably my fault for starting in 21 

the middle of the three disciplines, and I apologize for that.  22 

So I just want to focus on the failure to clock out. 23 

A Yes. 24 

Q Okay.  So let's go back and start again. 25 
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A Okay. 1 

Q So you had a conference call, and you on it, and John 2 

Gilfillan was there a person with Mr. Martinez. 3 

A Correct. 4 

Q Okay.  So let's start with what you said to start the 5 

conversation. 6 

A I told Mr. Martinez that I was writing him out, but 7 

because he failed to clock out -- or he had two missing punches 8 

for that week.  That was a violation of company policy.  9 

Clocking in and out was part of his job, and we needed that to 10 

be done to maintain an accurate record as time at work. 11 

Q And what did Mr. Martinez say? 12 

A he said that he did punches.  There was a mechanical issue 13 

the time clock, and there was a problem with the time clock, 14 

and that he wanted me to review the camera, ask other 15 

employees, because they were standing there when he clocked in 16 

or out. 17 

Q What did you say? 18 

A I said that I had done my due diligence in investigating 19 

to make sure that there were no mechanical issues -- mechanical 20 

problems with the time clock.  We didn't have power outages 21 

that day.  And based upon every other employee having four 22 

punches for each day and he didn't, I concluded that he 23 

violated the policy by not -- missing punching, not clocking in 24 

or out. 25 
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Q Did he say anything during the meeting about informing 1 

John Gilfillan about failing to clock out? 2 

A I don't recall that. 3 

Q Do you remember anything else that you or Mr. Martinez 4 

said during this discussion? 5 

A I believe he indicated to me that he didn't know overtime 6 

was mandatory under state law.  I'm sorry. 7 

Q Again, I don't want you to confuse the two. 8 

A That's the wrong -- yeah. 9 

Q Right.   10 

A No.  After I told him that this was a violation of policy 11 

and he -- I told him that -- I believe he started arguing with 12 

me.  He was raising his voice.  And I told him that this was a 13 

civil conversation.  And if he wanted to make any notes on the 14 

paperwork, he had the right to.  He also had the right to sign 15 

it or not sign it, but this record would become part of his 16 

final -- or his permanent employee file. 17 

Q Do you remember anything else that was said? 18 

A I don't, no. 19 

Q Okay.   20 

MR. ARMSTRONG:  I'd like to more the admission of 21 

Respondent's Exhibit 60. 22 

JUDGE CRACRAFT:  Any objection? 23 

MR. PETERSON:  Just quick voir dire, if you don't mind, 24 

Your Honor. 25 
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JUDGE CRACRAFT:  Please proceed. 1 

VOIR DIRE EXAMINATION 2 

Q BY MR. PETERSON:  So this one is -- I don't have it 3 

numbered.   4 

MR. PETERSON:  The Hickman, is that --  5 

MR. ARMSTRONG:  60. 6 

MR. PETERSON:  -- 66? 7 

MR. ARMSTRONG:  60. 8 

MR. PETERSON:  60. 9 

Q BY MR. PETERSON:  Are these -- so this is -- who is 10 

Hickman? 11 

A He's a temporary employee. 12 

Q The timesheets look similar but different.  Are they 13 

different between temporary and direct employees? 14 

A We have the temporary employees clock in on the same time 15 

clock that the regular employees do. 16 

Q The forms look a little bit different?  Are they -- they 17 

go through the same --  18 

A It's the exact same program that the form is printed off 19 

on. 20 

Q Okay.  So it's just --  21 

A It looks like the font might be a little bigger. 22 

Q Yeah.  I mean 59 and 60 look the same as this 58.  Do you 23 

have 58 --  24 

A I do. 25 
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Q -- in front of you?  So I guess the first page looks a 1 

little different than the second and third page on 58? 2 

A As far as? 3 

Q Well, I guess it's dark.  You know, it's dark on the top.  4 

I guess the darkened areas seem to be the main difference.  I'm 5 

just -- it's the same system? 6 

A It is the same system, yeah. 7 

Q Okay. 8 

MR. PETERSON:  No objection. 9 

MR. GAUGER:  No objection here. 10 

JUDGE CRACRAFT:  Respondent's Exhibit 60 is admitted. 11 

(Respondent Exhibit Number 60 Received into Evidence) 12 

MR. ARMSTRONG:  Thank you. 13 

DIRECT EXAMINATION (CONTINUED) 14 

Q BY MR. ARMSTRONG:  Ms. Bankston, I'd like to now are for 15 

you to General Counsel's Exhibit 24.  Do you have that in front 16 

of you? 17 

A Yes. 18 

Q Can you tell us what that is? 19 

A It's a written verbal warning for Francisco Martinez. 20 

Q Is your signature on this document? 21 

A It is. 22 

Q Are there any other signatures on the document? 23 

A John Gilfillan. 24 

Q Okay.  And what's the date of the document? 25 
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A October 14, 2015. 1 

Q It indicates that it -- this was a -- there's an X in the 2 

box.  It says written verbal warning. 3 

A Correct. 4 

Q Can you describe for us the level of severity in the 5 

company's discipline system of a written verbal warning? 6 

A It would be a --  7 

MR. PETERSON:  Objection, foundation as to the company's 8 

system of discipline. 9 

JUDGE CRACRAFT:  Is this something that set out in the 10 

handbook? 11 

MR. ARMSTRONG:  I don't think so. 12 

THE WITNESS:  I believe it is, the level of --  13 

MR. PETERSON:  I think we could benefit from some 14 

foundation of the Respondent's disciplinary system as 15 

foundation.  Getting testimony about --  16 

JUDGE CRACRAFT:  Yes. 17 

MR. PETERSON:  -- opinions as to level of --  18 

JUDGE CRACRAFT:  It's hard to --  19 

MR. PETERSON:  -- severity. 20 

JUDGE CRACRAFT:  -- understand it without knowing what's 21 

being referred to. 22 

MR. ARMSTRONG:  Okay.   23 

JUDGE CRACRAFT:  Common sense tells me a written verbal 24 

warning is not as severe as a suspension. 25 
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MR. ARMSTRONG:  Right. 1 

JUDGE CRACRAFT:  Can you just point out to me where, in 2 

either GC-11, the old handbook -- that would have been in 3 

effect then.  So let's look at it. 4 

I guess what I'm -- I didn't see what you were 5 

referencing.  Is there progressive disciplinary system? 6 

THE WITNESS:  I don't recall if it's in the old handbook.  7 

I'd have to have a few minutes to review it. 8 

JUDGE CRACRAFT:  Oh, okay. 9 

MR. GAUGER:  The table of contents says it's on page 45, 10 

but it's not. 11 

JUDGE CRACRAFT:  Maybe Ms. Bankston can find it. 12 

MR. GAUGER:  Yeah. 13 

THE WITNESS:  It's not on page 45. 14 

MR. ARMSTRONG:  I think, Your Honor, I can probably move 15 

this along. 16 

JUDGE CRACRAFT:  You asked before though if the other 17 

discipline was severe.  I don't --  18 

MR. ARMSTRONG:  Right. 19 

JUDGE CRACRAFT:  -- remember your exact words.  And so, if 20 

they're going to be arguments about the weight of these 21 

warnings, I need to know what's being referred to. 22 

MR. ARMSTRONG:  Right.  And I was going to try to have her 23 

explain it. 24 

JUDGE CRACRAFT:  Oh, okay.   25 
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MR. ARMSTRONG:  Yes.  I wasn't going to leave the subject. 1 

JUDGE CRACRAFT:  Thank you.   2 

MR. ARMSTRONG:  Okay. 3 

Q BY MR. ARMSTRONG:  So, Ms. Bankston, you've been employed 4 

at Squires Lumber Company for over three years, right? 5 

A Yes. 6 

Q And you're in charge of human resources? 7 

A Yes. 8 

Q And I assume, doing that three-year period of time, you've 9 

been in charge of implementing discipline to employees for 10 

various infractions. 11 

A Yes. 12 

Q Okay.  So starting with the most severe thing that can 13 

happen, which I assume is termination? 14 

A Yes. 15 

Q Okay.  So let's take, and your own personal experience, 16 

the type of discipline that you have overseen be implemented 17 

with the employees.  Take it from the most severe down to the 18 

least severe for us in terms of what you actually done. 19 

MR. GAUGER:  At Squires? 20 

MR. ARMSTRONG:  Yes.  Yes.  I said the last three years, 21 

which is --  22 

MR. GAUGER:  Okay. 23 

MR. ARMSTRONG:  -- where she's been employed. 24 

THE WITNESS:  The most severe would be termination.  Below 25 
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that suspension without pay.  Below that would be a second 1 

warning.  Below that would be the first warning.  And then 2 

below that would be a verbal document -- verbal warning. 3 

Q BY MR. ARMSTRONG:  Okay. 4 

JUDGE CRACRAFT:  A written verbal warning? 5 

THE WITNESS:  Written verbal warning, correct, documented. 6 

Q BY MR. ARMSTRONG:  Are there verbal warnings that aren't 7 

documented? 8 

A There are. 9 

MR. ARMSTRONG:  Are we okay to move forward now? 10 

JUDGE CRACRAFT:  I believe so.  Please proceed. 11 

MR. ARMSTRONG:  All. right 12 

Q BY MR. ARMSTRONG:  So back to General Counsel's Exhibit 13 

24.  You mentioned -- I think I was asking you describe kind of 14 

the level of seriousness of this particular warning. 15 

A It would be at the bottom, the least severe. 16 

Q And why did Mr. Martinez received a written verbal warning 17 

on this day? 18 

A Because the seriousness of the infraction wasn't that big.  19 

And he had been told by -- I had instructed John prior to just 20 

remind him.  The verbal warning is basically informal.  So John 21 

had spoken with him regarding the importance of -- 22 

Q Okay.  So what is this morning about? 23 

A This is about not -- I'm sorry.  Working mandatory 24 

overtime. 25 
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Q Okay.  This is the one about overtime.  So again, why did 1 

Ms. Martinez receive any discipline on this date? 2 

A Because I was told that he refused to work the mandatory 3 

overtime asked of him on the 13th. 4 

MR. PETERSON:  Objection, foundation, hearsay. 5 

JUDGE CRACRAFT:  I'll allow you to develop that. 6 

Q BY MR. ARMSTRONG:  Were you present when Mr. Martinez 7 

received a copy of Exhibit 24? 8 

A I was. 9 

Q Who gave it to him? 10 

A I did. 11 

Q Where were you when you gave it to him? 12 

A I was in Sassoon City, in John's office. 13 

JUDGE CRACRAFT:  Maybe I wasn't clear.  But her answer I 14 

had told -- been told that he refused to work mandatory 15 

overtime.  So I was expecting you to ask who told you, when did 16 

they tell you that, what did they say? 17 

MR. ARMSTRONG:  And that's what I'm leading up to.  And 18 

I'm putting her up in Sassoon City on this date, and I'm going 19 

to ask her to go through what she was told on that date. 20 

JUDGE CRACRAFT:  This -- on that date, she had already 21 

prepared all this, right? 22 

MR. ARMSTRONG:  No. 23 

JUDGE CRACRAFT:  Okay, I see. 24 

MR. ARMSTRONG:  She prepared it on that date. 25 
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JUDGE CRACRAFT:  That's why I was confused. 1 

MR. ARMSTRONG:  I'm sorry, yes. 2 

JUDGE CRACRAFT:  Thank you. 3 

MR. ARMSTRONG:  Yeah.  It looks like maybe it had been 4 

prepared, no.   5 

JUDGE CRACRAFT:  Thank you. 6 

MR. ARMSTRONG:  Okay.   7 

Q BY MR. ARMSTRONG:  So I'll start with on October 14, 2015, 8 

were you in the Squires Sassoon City office? 9 

A Yes. 10 

Q And why were you there? 11 

A I went down to Sassoon, because we had an OSHA 12 

consultation that day. 13 

Q And at whose request was the OSHA consultation? 14 

A It was my request. 15 

Q So it was a voluntary? 16 

A Correct. 17 

Q Okay.  You asked OSHA to come in? 18 

A I did. 19 

Q Why did you do that? 20 

A Because we were a new business, and I wanted to make sure 21 

that we were in compliance with all OSHA regulations and law, 22 

and to maintain a safe work environment. 23 

Q All right.  So you were there as the company's safety 24 

manager? 25 
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A Yes. 1 

Q Did you fly out the day before? 2 

A I flew up on the 14th, morning. 3 

Q You flew up the morning? 4 

A Correct. 5 

Q All right.  And so, when you got to Squires Lumber Company 6 

on October 14, 2015, did you have any discussions regarding Mr. 7 

Martinez and his alleged refusal to work overtime? 8 

A I did. 9 

Q Okay.  Tell us about the first time you heard about that? 10 

A Kyle Paxson called me from the corporate office in Colton 11 

and asked me to use a warning to Francisco for refusing to work 12 

overtime the prior day. 13 

Q What did you say to Mr. Paxson? 14 

A I said I would do it, I would comply. 15 

Q Did Mr. Paxson give you any details? 16 

A Other than Caleb had filled him in on the production and 17 

the work of the day before, and that --  18 

MR. GAUGER:  Objection to the double hearsay. 19 

MR. ARMSTRONG:  I'm not admitting it for the truth of the 20 

matter, Your Honor. 21 

JUDGE CRACRAFT:  You're just showing it as a report. 22 

MR. ARMSTRONG:  Yes. 23 

JUDGE CRACRAFT:  Please proceed.  Objection overruled. 24 

THE WITNESS:  That Caleb had informed Kyle that Francisco 25 
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and Bobby had refused to work overtime the day before. 1 

Q BY MR. ARMSTRONG:  So was there any other conversation 2 

between you and Kyle Paxson? 3 

A I believe I asked him if they wanted it to be a verbal 4 

warning.  And I suggested it be documented, and he agreed.  And 5 

then he allowed me to create the paperwork and --  6 

Q So you then created General Counsel's Exhibit 24 when you 7 

were physically in Sassoon City on October 14th? 8 

A Yes. 9 

Q And after you created General Counsel Exhibit 24 on 10 

October 14, what did you do in terms of providing it to Mr. 11 

Martinez? 12 

A I had asked John to ask Francisco to come in the office.  13 

When Francisco came in the office, I told him that I was 14 

issuing him a verbal warning regarding his not working overtime 15 

the day before.  And I gave him the form and allowed him to 16 

commence to read it, and asked if he had any questions. 17 

Q What did he say, if anything? 18 

A He had said that he didn't -- first, he didn't know 19 

overtime was mandatory and something about is it a state law or 20 

is it against the state law, to which I replied I -- it is a 21 

state law that if an employer asks you to work mandatory 22 

overtime, within reason, you should comply.  And then he told 23 

me that Caleb really didn't ask -- tell him.  He just kind of 24 

said we're working overtime today. 25 
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Q And what did you or John Gilfillan say in response to 1 

that? 2 

A John didn't say anything I don't believe.  And I just had 3 

reiterated the fact to Mr. Martinez that the overtime was 4 

mandatory.  He was asked to work it and he didn't.  So that's 5 

why we were issuing this warning. 6 

Q How long did the meeting last with Mr. Martinez? 7 

A Ten, 15 minutes. 8 

Q Did you stop at any point and go talk to Caleb Alvarez 9 

about his conversation with Mr. Martinez? 10 

A No. 11 

Q At any time, have you done that? 12 

A No. 13 

Q And did Mr. Martinez, in fact, to your knowledge, work 14 

overtime the next day? 15 

A On the 14th, he did, I believe, yes. 16 

Q I'm sorry.  Yeah.  By the next day, I meant --  17 

A Yes. 18 

Q I'm sorry.  The day that you were up there? 19 

A Yes. 20 

Q Okay.  I'd like you to look at General Counsel's Exhibit 21 

26, please.  Have you seen this before? 22 

A I have. 23 

Q What is it? 24 

A it's a final warning for Francisco Martinez. 25 
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Q And again, in terms of a level of severity, is this more 1 

serious than verbal warning? 2 

A Yes. 3 

Q More serious than a first written warning? 4 

A Yes. 5 

Q And were you present when Exhibit 26 was discussed with 6 

Mr. Martinez? 7 

A I wasn't present.  I was on the phone with him. 8 

Q Okay.  So, as far as you know, Mr. Martinez was with Mr. 9 

Gilfillan? 10 

A Correct. 11 

Q And you were on the phone? 12 

A Yes. 13 

Q All right.  And did that happen on December 12 -- excuse 14 

me -- December 10, 2015? 15 

A Yes. 16 

Q Can you tell us how the conversation began? 17 

A Can I take a minute to read this over real quick? 18 

Q Oh, sure.  I'm sorry. 19 

A Okay. 20 

Q Okay.  Can you tell us how the conversation began on 21 

December 10, 2015? 22 

A I call Francisco into the -- and John bring them into the 23 

office.  And I had told Francisco that we were writing him up.  24 

He was being issued a final warning, because we felt this was a 25 
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serious offense.  We have reason to believe that he was 1 

disclosing confidential and proprietary information to outside 2 

entities and also that he was taking excessive restroom breaks, 3 

which were decreasing his productivity and his performance. 4 

Q And you didn't have any personal knowledge of this.  Your 5 

basing what you knew all what other people had told you; is 6 

that right? 7 

A Correct. 8 

Q Okay.  And what did -- what do you recall Mr. Martinez 9 

saying first about the alleged excessive restroom breaks? 10 

A He asked me what is I think was excessive.  And I says no 11 

more than two per day I believe I said.  Or actually, and here, 12 

I -- one or two every couple hours.  And if he had a medical 13 

issue is something wrong and that he had to take more than what 14 

we thought was standard, then we'd be more than happy to get a 15 

-- except a doctor's note and allow an exception to that. 16 

Q Did you respond to that?   17 

A He didn't, no, to that one. 18 

Q Okay.  Do you remember him saying anything else? 19 

A He wanted to know what kind of information he was stealing 20 

or reporting to outside sources. And I had told him that it was 21 

reported to me that, at one point in time, within the prior 22 

couple of weeks, he was observed folding a piece of paper and 23 

putting it into his pocket, which was relayed to me that it was 24 

-- I don't know the correct terminology, a blue print or a 25 
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schematic of the work we do there. 1 

Q Did you tell him anything else about that particular --  2 

A I just told him that he did sign a confidentiality 3 

agreement, and this information was not to be given to outside 4 

people other than Squires employees. 5 

Q Did Mr. Gilfillan say anything during the meeting? 6 

A I don't believe, no. 7 

Q Do you remember anything else that you said during the 8 

meeting? 9 

A I told him that he had the opportunity to make any notes 10 

on here or remarks.  And it was his right, as an employee, to 11 

either sign or refuse to sign it.  And it would become a 12 

permanent part of his employee file. 13 

Q Have you now told me everything you can remember about the 14 

meeting? 15 

A Yes.  16 

Q Okay.  Could you please look at General Counsel Exhibit 17 

13?  Can you tell us what that is? 18 

A It's a written verbal warning for Bobby Saephan.  19 

Q Okay.  And what was Bobby Saephan being given a written 20 

verbal warning for 21 

A For refusing to work mandatory overtime on October 13th, 22 

2015.  23 

Q Is there any difference in the reason for this warning 24 

being given to Mr. Saephan as opposed to the warning given to 25 
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Mr. Martinez? 1 

A No.  2 

Q And did you also have a similar meeting with Mr. Saephan 3 

regarding General Counsel Exhibit 13? 4 

A I did.  5 

Q Do you remember Mr. Saephan saying anything during the 6 

meeting? 7 

A He said he believed that overtime wasn't mandatory, he was 8 

never required to work -- made to work overtime at his prior 9 

employment.  10 

Q Do you remember anything else being said during your 11 

meeting? 12 

A No.  13 

Q Did Mr. Saephan sign General Counsel Exhibit 13? 14 

A He did.  I told him he either could sign it or refuse to 15 

sign it and he did sign it.  16 

Q Okay.  Thank you.  17 

MR. ARMSTRONG:  Your Honor, I'm probably at a good 18 

breaking point. 19 

JUDGE CRACRAFT:  I just have one question.  The final 20 

warning that was given on December 10 to Mr. Martinez; is that 21 

the same as a second warning?  You indicated there was 22 

termination, suspension without pay, second warning, first 23 

warning and written verbal warning when you took us through 24 

those disciplinary options.   25 



 

ΛVTranz 
www.avtranz.com · (800) 257-0885 

936 

But final warning, is that the same as the second warning 1 

or would it go between second warning and suspension without 2 

pay? 3 

THE WITNESS:  It would go between second warning and 4 

suspension without pay.  5 

JUDGE CRACRAFT:  Okay.  So it's different? 6 

THE WITNESS:  Yes.  7 

JUDGE CRACRAFT:  Thank you.  8 

Q BY MR. ARMSTRONG:  And I guess I do have one follow-up 9 

question.  Does the company follow a strict you have to go 10 

verbal, first warning, second warning or does it depend upon 11 

the particular --  12 

A It depends upon the egregiousness of what we're writing 13 

them up for.  14 

JUDGE CRACRAFT:  So, each situation is treated on its   15 

own --  16 

THE WITNESS:  Correct.  17 

JUDGE CRACRAFT:  -- under its own particular 18 

circumstances? 19 

THE WITNESS:  Uh-huh.  20 

HEARING OFFICER CRACRAFT:  Anything more on that before we 21 

take our break?  22 

MR. GAUGER:  Not here.  23 

MR. PETERSON:  No, Your Honor.  24 

JUDGE CRACRAFT:  We'll take a 10 minute morning break at 25 
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this time.  Off the record.  1 

(Off the record at 11:10 a.m.) 2 

JUDGE CRACRAFT:  Further questioning of Ms. Bankston.  3 

Q BY MR. ARMSTRONG:  Ms. Bankston, I want to refer you to 4 

the date of October 15th, 2015 and I want to start by asking 5 

you where you started your work day on that day? 6 

A In the Suisun City office.  7 

Q I think you'd mentioned you were there on the 14th that's 8 

when you provided Mr. Martinez and Mr. Saephan with the 9 

warnings, correct? 10 

A Correct.  11 

Q And what was the reason for staying over until Thursday, 12 

October 15th? 13 

A That actual OSHA consultation was on the 15th.  14 

Q Okay.  So, did you stay at Suisun City the whole day on 15 

the 15th? 16 

A No.  My flight was at 5:00 so I left early.  17 

Q Okay.  So, tell us, approximately, the hours of the day 18 

that you were physically at the Suisun City office? 19 

A I got to the office around eight and I left about 2:30, 20 

quarter to three.  21 

Q At some point during the day when you were working in 22 

Suisun City on October 15th, did anything occur with respect to 23 

Bobby Saephan? 24 

A Yes.  25 
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Q Tell us when his name was first brought up to you that 1 

day? 2 

A Caleb Alvarez came to me and asked if he could speak with 3 

me and said that he was told that --  4 

MR. PETERSON:  Objection.  Hearsay. 5 

MR. ARMSTRONG:  Well, let's start with -- well, first of 6 

all, I'm not introducing for the truth of the matter.  I'm 7 

introducing it for what this witness was told.  There's been 8 

plenty of testimony on both sides to that fact.  At this point 9 

I'm just getting a conversation.  10 

JUDGE CRACRAFT:  So, you're getting the report from Mr. 11 

Alvarez to Ms. Bankston? 12 

MR. ARMSTRONG:  Yes.  13 

JUDGE CRACRAFT:  And you're showing what he reported? 14 

MR. ARMSTRONG:  Yes.  15 

MR. GAUGER:  Except, Your Honor, it is being offered for 16 

the truth of the matter asserted, because she believed whatever 17 

he said and then took further --  18 

JUDGE CRACRAFT:  She took further --  19 

MR. GAUGER:  -- and then she acted on it.  So that is 20 

being introduced for the truth of the matter asserted.  21 

MR. ARMSTRONG:  I totally disagree.  22 

JUDGE CRACRAFT:  I disagree too.  And I will not accept it 23 

for that, I'll accept it to show it was not acted on.  So, 24 

please proceed.  25 
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Q BY MR. ARMSTRONG:  What time of the day did Caleb Alvarez 1 

come and speak with you? 2 

A At around one, 1:15.  3 

Q And where were you when he found you? 4 

A Inside the outer office.  5 

Q Okay.  Was anybody else present? 6 

A No.  7 

Q And what did Mr. Alvarez say to you? 8 

A He wanted to bring a concern to me that another employee 9 

had smelled marijuana on Mr. Saephan and Caleb was told that 10 

Mr. Saephan was also smoking marijuana on his break.  11 

Q All right.  Did Mr. Alvarez identify the other employee 12 

who reported this to him? 13 

A Yes.  14 

Q Who was that?  15 

A Jonathan Van Loo.  16 

Q And have you to the best of your ability recounted the 17 

exact words of Mr. Alvarez used to you? 18 

A Yes.  19 

JUDGE CRACRAFT:  I'm sorry, I just want to make sure I got 20 

it.  Mr. Alvarez reported to you that Jonathan Van Loo had 21 

smelled marijuana on Mr. Saephan? 22 

THE WITNESS:  Yes.  23 

JUDGE CRACRAFT:  Was he the same one who reported -- Mr. 24 

Alvarez reported saw Mr. Saephan smoking marijuana? 25 
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THE WITNESS:  Yes.  1 

JUDGE CRACRAFT:  So, he reported both of those? 2 

THE WITNESS:  Correct.  3 

JUDGE CRACRAFT:  Thank you.  Please proceed. 4 

Q BY MR. ARMSTRONG:  After hearing this report from Mr. 5 

Alvarez what did you say back to him? 6 

A I told him that I would call corporate and decide what to 7 

do.  8 

Q And just to kind of put it in perspective have you known 9 

Mr. Alvarez? 10 

A Yes.  11 

Q How long had you known Mr. Alvarez? 12 

A Since I started working at the company about three years 13 

ago, because he was in the Southern California office.  14 

Q So, what did you do next? 15 

A I went in and called Chris and Kyle and told them what 16 

Caleb had told me and that I suggest that we send him for a 17 

reasonable suspicion -- we send Bobby for a reasonable 18 

suspicion drug testing.  19 

Q Was Caleb Alvarez involved in that decision? 20 

A Not at all, no.  21 

Q Did Caleb Alvarez, when he spoke to you, recommend that 22 

Bobby Saephan be sent for a drug test? 23 

A No.  24 

Q How long or short was your conversation with Caleb 25 
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Alvarez? 1 

A Two or three minutes.  2 

Q Did you involve John Gilfillan at all at this point? 3 

A No.  4 

Q So, after you spoke to Chris and Kyle Paxson, were they 5 

together on the phone when you spoke to them? 6 

A They were.  7 

Q Okay.  And whose suggestion was it that he be sent for a 8 

drug test? 9 

A It was my suggestion. 10 

Q Was that suggestion adopted by the Paxson's? 11 

A Yes.  12 

Q So what happened next in terms of carrying out that 13 

suggestion? 14 

A They gave me the okay to go ahead and send him.  I then 15 

went online and created the paperwork to give him authority to 16 

go to the facility so they knew what he was there for.  I first 17 

called the facility to let them know I was sending an employee 18 

over, they told me they were --  19 

Q Let me just stop you.  Let's take it step by step.  20 

A Okay.  21 

Q How did you find the facility to which you were going to 22 

send Mr. Saephan? 23 

A We had been contracted with them since we opened the 24 

location.  25 



 

ΛVTranz 
www.avtranz.com · (800) 257-0885 

942 

Q So, you already had an existing relationship with the 1 

facility? 2 

A Correct.  3 

Q Do you remember the name of that facility? 4 

A North Bay.  5 

Q So, if you take a look at General Counsel's Exhibit 9 -- 6 

do you have that in front of you? 7 

A I do.  8 

Q Does that reference the facility North Bay with which 9 

Squires had an existing contractual relationship? 10 

A Yes.  11 

Q All right.  I think you said step Number 1 was you 12 

contacted the facility? 13 

A Correct.  14 

Q And do you remember which facility it was that you 15 

contacted? 16 

A It was the Fairfield office.  17 

Q Is that the one on B. Gale Wilson Boulevard? 18 

A Yes.  19 

Q So, you contacted the facility by phone? 20 

A Yes.  21 

Q What did you say? 22 

A I identified myself and told them I was with Squires 23 

Lumber Company and I was sending an employee over for a 24 

reasonable suspicion drug testing. 25 
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Q And what did they say? 1 

A They said, okay they would wait for him.  2 

Q And how did you know where to send Mr. Saephan for drug 3 

testing? 4 

A First, when I called them they told that office was closed 5 

so they referenced me to the North Bay Vacaville Hospital and 6 

said that was the alternate place, that's where I should send 7 

him.  8 

Q Okay.  So, if you look at the second page of General 9 

Counsel's Exhibit 9 there is some scratch outs and x outs in 10 

the lower left hand corner of the North Bay Medical Center in 11 

Fairfield; do you see that? 12 

A Yes.  13 

Q Who did that? 14 

A I did that.  15 

Q And, by the way, how did you receive this flyer or this 16 

piece of paper? 17 

A This was emailed to me when we originally set up the 18 

contract with them, so it was in my email file and I just 19 

printed it out.  20 

Q So you already had this? 21 

A Yes.  22 

Q And who drew the box around the North Bay Vacaville 23 

Hospital in the lower right hand corner of Page 2 of General 24 

Counsel Exhibit 9? 25 
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A I did.  1 

Q Why did you draw the box around that address? 2 

A To point out exacting where Mr. Saephan was supposed to 3 

go.  4 

Q Is that where the person on the phone told you he should 5 

be sent? 6 

A Yes.  7 

Q So, after you contacted the North Bay testing center and 8 

found out where you should send Mr. Saephan, what happened 9 

next? 10 

A I went online and printed out directions because I didn't 11 

know if he was familiar with the area or location as well --  12 

Q Is that Page 3 of General Counsel's Exhibit 9? 13 

A Correct.  14 

Q So, Page 3 is -- just tell us the directions from where to 15 

where? 16 

A From the Suisun City location, 3839 Bithell Lane to the 17 

1000 Nut Tree Road in Vacaville.  18 

Q And that shows it's about a 20 a half mile drive? 19 

A Correct.  20 

Q And the reason you printed the directions was for what? 21 

A Just in case he didn't know where it was or to facilitate 22 

him getting there.  23 

Q So, you intended to give this to Mr. Saephan? 24 

A Yes.  25 
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Q So, on the first page of General Counsel Exhibit 9 -- 1 

first of all, tell us what the first page of General Counsel 2 

Exhibit 9 is? 3 

A It's the information and the authorization for me as the 4 

employer to send the employee to the location and which tests 5 

we requested.  6 

Q Where did you get this document? 7 

A This was also with the initial introductory packet that 8 

the North Bay had sent me when we had signed up with them.  9 

Q That was already in your electronic file? 10 

A In my email, correct.  11 

Q And you printed it out? 12 

A I did.  13 

Q And then did you personally fill out all the handwritten 14 

information on the first page of General Counsel Exhibit 9? 15 

A Yes.  16 

Q All right.  And so, let's just go through this.  You dated 17 

it October 15, that's the day that you wrote this? 18 

A Yes.  19 

Q And did you check the box that said reasonable suspicion 20 

cause? 21 

A Yes.  22 

Q And on the right hand side it looks like there's an X and 23 

a circle around non-DOT collection only, did you do that? 24 

A I did.  25 
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Q And do you know what that means? 1 

A It's -- a non-DOT, I believe, isn't as extensive as a DOT, 2 

which is a the Department of Transportation for truckers, so it 3 

was just a basic, routine drug screening.  4 

Q Okay.  And then you wrote various phone numbers down 5 

there, what phone numbers are those? 6 

A The first one, the 951-453-5557 is my cell.  The 909-825-7 

1882 is my office phone in Southern California and my fax 8 

number is the 909-533-2344, that's my own personal fax number.  9 

Q And to the right there it says 10/15/2015, 2 p.m., what 10 

was that in reference to? 11 

A That was the date and time I signed the form. 12 

Q Okay.  So, you filled out this form after calling the 13 

clinic, got the address and then you printed out the 14 

directions.  15 

A Correct.  16 

Q And what happened next? 17 

A I then walked out to the -- right outside the outer 18 

office, by the break area, all the employees were on break at 19 

that time.  The first employee I saw was Caleb and I asked him 20 

where Bobby was because I didn't see Bobby in the area and he 21 

said, I think Bobby's out at his car.  22 

Q So, what time is break time? 23 

A 2:00.  24 

Q Okay.  So, what happened next? 25 



 

ΛVTranz 
www.avtranz.com · (800) 257-0885 

947 

A I then walked out to where the employers park their cars, 1 

Bobby was in his vehicle sitting --  2 

Q Where was he sitting in his vehicle? 3 

A He was sitting in the passenger side.  4 

Q Were the windows rolled up or rolled down?  5 

A The driver and the passenger side were both rolled down.  6 

Q And what did you do next? 7 

A I walked up to Bobby and I asked him if he could step out 8 

of the car and I --  9 

Q Did he do so? 10 

A He did.  11 

Q Did you say anything before he stepped out of the car? 12 

A I needed to speak with him.  13 

Q Okay.   14 

A When he got out of the car I told him I was sending him 15 

for a reasonable suspicion drug test.  16 

Q What did he say? 17 

A Whose reasonable suspicion and I said, mine.  I said, I 18 

believe you're under the influence of -- I don't know if I said 19 

marijuana, but you're under the influence and it's our right to 20 

send you for a drug test.  21 

Q And what did he say? 22 

A He kept asking whose reasonable suspicion and what drugs 23 

and I just reiterated it was my reasonable suspicion and it was 24 

just an illegal drug. 25 



 

ΛVTranz 
www.avtranz.com · (800) 257-0885 

948 

Q Anything else said? 1 

A No.  2 

Q Okay.  Did you smell marijuana on Mr. Saephan? 3 

A I did not.  4 

Q How close did you get to him? 5 

A Maybe two feet.  6 

Q And were you outside? 7 

A Yes.  8 

Q And did you attempt to smell marijuana on him? 9 

A I didn't think I had the authorization or the knowledge to 10 

be able to -- 11 

MR. PETERSON:  Objection.  Non-responsive.  12 

MR. GAUGER:  And asked and answered.  13 

THE WITNESS:  I'm sorry.  14 

JUDGE CRACRAFT:  What you need to say is whether you 15 

attempted, yes or no? 16 

THE WITNESS:  No.  I did not attempt.  17 

JUDGE CRACRAFT:  Okay.  Thank you.  18 

Q BY MR. ARMSTRONG:  And why didn't you attempt to put your 19 

nose up to his shirt? 20 

A I didn't think I had the expertise in that? 21 

Q Did you hand Mr. Saephan any paperwork?  22 

A I did.  I handed him this paperwork.  23 

Q When you say this paperwork you're talking about General 24 

Counsel Exhibit 9? 25 
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A Yes.  1 

Q And did he accept the paperwork? 2 

A He did.  3 

Q And what did you observe happen next? 4 

A I first gave him a moment to look it over, which he did.  5 

I asked if he had any questions and he said no and then we 6 

parted ways.  I walked back to the office and he walked around 7 

to the driver's side of his vehicle.  8 

Q Did you see him drive off? 9 

A Yes.  10 

Q Did you see him talk to anybody before he drove off? 11 

A I did.  12 

Q Who did he speak with? 13 

A Francisco Martinez.  14 

Q And then he left? 15 

A Yes.  16 

Q How long was it before he left? 17 

A Five to seven minutes.  18 

Q Did you have any concern about sending Mr. Saephan off 19 

driving given he might have been under the influence of 20 

marijuana? 21 

A I didn't really think about that.  22 

Q So would this be, approximately, 2:20 now? 23 

A Yes.  24 

Q And how much longer did you stay at the company facility 25 
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in Suisun City that day? 1 

A Twenty, 30 minutes.  2 

Q And then where did you go? 3 

A I had to drive back to the Sacramento Airport.  4 

Q Okay.  On your way back to Southern California? 5 

A Yes.  6 

Q Did anything else happen that involved you that afternoon 7 

on the 15th of October regarding sending Mr. Saephan to a drug 8 

test? 9 

A Yes.  10 

Q What happened next? 11 

A Chris Paxson called me when I had gotten to the airport 12 

about a quarter to 4, 4:00 and told me that the location I had 13 

sent Bobby to had sent him back to a different location and he 14 

just wanted to keep me posted as to what was going on.  15 

Q And were you asked to do anything? 16 

A I wasn't, no, because I told him I was going to board a 17 

plane and my phone would be off.  18 

Q And did Mr. Paxson say what he intended to do? 19 

A No.  20 

Q Did you have any understanding of what arrangements the 21 

company was trying to make later that afternoon regarding a 22 

drug test for Mr. Saephan? 23 

A No, I don't.  24 

Q And then, I take it, you turned off your phone and got on 25 
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a plane? 1 

A Correct.  2 

Q Did you hear anything further, the rest of that evening, 3 

Thursday, October 15 about the attempt to have Mr. Saephan take 4 

a drug test? 5 

A I did not.  6 

MR. GAUGER:  Relevance? 7 

JUDGE CRACRAFT:  I'll allow that question.  8 

THE WITNESS:  I did not.  9 

Q BY MR. ARMSTRONG:  So, the next day, which would be 10 

Friday, October 16th, did you have any involvement -- let me 11 

strike that and start again.  On Friday, October 16, did you 12 

hear anything about the drug test that had been attempted with 13 

Mr. Saephan? 14 

A I did.  15 

Q And what was the first time you heard anything about that? 16 

A On my way to work, Chris Paxson called me.  17 

Q What did he say? 18 

A He told me that Bobby was sent back to the prior afternoon 19 

was closed because they were moving and wanted to know if I had 20 

a contract or I had knowledge of any other facility in the area 21 

to send him to.  22 

Q What time was this, do you think? 23 

A Quarter to eight.  24 

Q And what did you say? 25 
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A I told him -- I was driving and I was on the Bluetooth in 1 

my car, I told him I didn't have access to any computer so I'd 2 

be in the office in 15, 20 minutes and I'd meet with him right 3 

away and help him figure it out.  4 

Q And so what were you supposed to do when you go to the 5 

office with respect to this drug test? 6 

A To find a drug testing facility in the vicinity of the 7 

office to send Bobby to.  8 

Q So you then later arrive at the office? 9 

A I did.  10 

Q At approximately what time? 11 

A 8:10, 8:15.  12 

Q Tell us what steps you took at that time? 13 

A I immediately went in and spoke with Chris Paxson and 14 

found out what happened in the prior 15 minutes that I didn't 15 

have phone contact with him.  He said he was still trying to 16 

locate a testing facility.  I went back to my office, started 17 

Googling the address and industrial medicine and I found an 18 

alternate testing site.  19 

Q And what was the alternate testing site you found? 20 

A It was, I believe, Solano County Medical.  21 

Q And do you know what city they were located in? 22 

A I believe Solano.  23 

Q And do you remember at about what time that morning had 24 

you identified Solano Occupational Services as a possible --  25 
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A It was within five or ten minutes after I got to the 1 

office.  2 

Q So, before 9:00? 3 

A 8:25.  4 

Q Okay.  Now, before -- okay, so let me stop there.  After 5 

you located this alternative testing site, what did you do 6 

next? 7 

A I called them, explained the situation, told them that we 8 

didn't have an account with them, but we needed to send an 9 

employee there.  They said -- I gave them the employees name, 10 

information and they immediately emailed their terms and an 11 

address of the location.  12 

Q What did you do next? 13 

A I went in and told Chris that we had found a place and 14 

then I immediately texted Bobby the new address of the Solano 15 

County Medical Center and advised him to go over there for a 16 

drug test.  17 

Q Would you please look at Respondent's Exhibit 15, can you 18 

tell us what Respondent's Exhibit 15 is? 19 

A This is the text message that I sent Bobby on the morning 20 

of the 16th.  21 

Q What time did you send Bobby Saephan this text message? 22 

A 8:40, 8:45.  23 

Q On the top of Respondent's Exhibit 15, there's a phone 24 

number 707-853-8229, do you recognize that phone number? 25 
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A That's Bobby Saephan's cell phone number.  1 

Q And what did you tell Bobby Saephan in your test message? 2 

MR. PETERSON:  Objection.  Document speaks for itself.  3 

JUDGE CRACRAFT:  Sustained.  4 

Q BY MR. ARMSTRONG:  Did Bobby Saephan respond to your text 5 

message? 6 

A No.  7 

Q Did he call you in response to your text message? 8 

A No.  9 

Q Did he email you in response to your text message? 10 

A No.  11 

Q Were you advised by anyone that Bobby Saephan had 12 

contacted anyone else at Squires Lumber Company that morning 13 

regarding his drug test? 14 

A Yes.  15 

Q Who were you advised by? 16 

A Chris Paxson.  17 

Q What did Chris tell you? 18 

A That early in the morning Bobby had reported to the 19 

address we gave him the prior day and the facility was closed.  20 

Q So, having not received -- let me strike that and start 21 

again.  As of the time that you sent to Exhibit -- let me start 22 

a third time.  At some point did you become aware that Bobby 23 

Saephan was picketing or on strike on Friday, October 16th? 24 

A Yes.  25 
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Q When were you first advised of that? 1 

A Maybe 9:30, 10:00.  2 

Q Was it after you sent Respondent's Exhibit 15? 3 

A Yes.  4 

Q How were you advised at 9:30 or 10:00 that Mr. Saephan was 5 

picketing in front of the company? 6 

A I believe I was going through my emails and had seen an 7 

email.  8 

Q So what was the next thing that happened on October 16th 9 

regarding the attempt to have Mr. Saephan take a drug test? 10 

A After this I heard nothing back from him.  11 

Q Were there any discussions that day regarding Mr. 12 

Saephan's continued employment at Squires Lumber Company? 13 

A Yes.  14 

Q Who was involved in those discussions? 15 

A Kyle and Chris Paxson and myself.  16 

Q And when did those discussions take place? 17 

A In the early afternoon.  18 

Q Okay.  Can you tell us what was discussed? 19 

A I had received an email from Solano County advising me 20 

that Bobby hadn't shown up yet, so I told Chris and Kyle Paxson 21 

that as of -- I believe it was around 1:00, Bobby still hadn't 22 

shown up for the drug test, so we sat down and discussed what 23 

the next step would be.  24 

Q And was there a decision made as to what the next step 25 
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should be? 1 

A Yes.  2 

Q And what was that decision? 3 

A We decided to suspend him for his failure to comply with 4 

the drug testing request.  5 

Q Whose decision was that? 6 

A Ultimately, Chris and Kyle Paxson.  7 

Q What steps were taken to implement that decision? 8 

A We made sure he hadn't -- I had called the Solano County 9 

about three and made sure that he hadn't, indeed, shown up and 10 

I was told he didn't, so we decided to suspend him and I 11 

created the suspension paperwork.  12 

Q All right.  So, let's look at Respondent's Exhibit 8 and 13 

I'll refer you to page 3 of that document.  Do you have that in 14 

front of you? 15 

A Page 3? 16 

Q Yes.  17 

A Yes.  18 

Q And what is Page 3? 19 

A It's a suspension notice to Bobby Saephan.  20 

Q Who created this document? 21 

A I did.  22 

Q And was this document, ultimately, delivered to Mr. 23 

Saephan? 24 

A It was.  25 
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Q And were you present either in person or by phone when it 1 

was delivered?  2 

A Yes.  3 

Q Were you in person or by phone? 4 

A By phone.  5 

Q And do you who was there in person with Mr. Saephan? 6 

A John Gilfillan.  7 

Q And I think we heard testimony from Mr. Saephan that he 8 

thought it was actually 2:15, not 1:15 when you requested him 9 

to take a drug test; is he right about that? 10 

A Yes.  11 

Q Can you explain why the company decided to suspend Mr. 12 

Saephan? 13 

A Basically because he failed or refused to comply with our 14 

request to take a drug test.  15 

Q When did you have a conversation with Mr. Saephan about 16 

the suspension? 17 

A On Monday the 19th -- Monday morning, October 19th.  18 

Q Do you remember what time that was? 19 

A 6:55, 7:00 in the morning.  20 

Q By the way, directing your attention back to Friday, the 21 

16th, was Mr. Saephan paid at all for that day? 22 

A He was paid for four hours.  23 

Q And on Monday, did Mr. Saephan show up for work at 7:00? 24 

A He did.  25 
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Q Okay.  And was it at that time that you had the meeting 1 

with him? 2 

A Yes.  3 

Q How long did that meeting last? 4 

A Ten minutes at the most.  5 

Q Did you conduct the meeting? 6 

A I did.  7 

Q Okay.  Tell us what you said? 8 

MR. PETERSON:  I'm sorry, can we get some foundation just 9 

as far as whose present and was this over the phone? 10 

MR. ARMSTRONG:  Oh, I think I established that.  She was 11 

by phone and Mr. Gilfillan was there.  12 

MR. PETERSON:  I missed that, sorry.  13 

 MR. ARMSTRONG:  All right.  So, we're and I jumped back so 14 

maybe I took you off guard there, sorry.  15 

Q BY MR. ARMSTRONG:  So, we're back on Monday the 19th, 7:00 16 

in the morning, you're by phone, Mr. Gilfillan is in person, so 17 

describe how you conduct -- what you said during the meeting.  18 

A I just said to him, based on his failure to comply with 19 

the drug testing and because of the timing with the drug 20 

testing as far as -- the time we needed him to complete the 21 

drug testing and he didn't do it within that reasonable time we 22 

were suspending him without pay.  23 

Q Did you tell him that you would give him a chance to 24 

explain? 25 
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A I did, yes.  1 

Q What did you say about that? 2 

A I said that he would be able to make any comments or right 3 

anything on here that he wanted to.  4 

Q And did you give him a deadline that he had to do that? 5 

A Yes.  I told him by 4:00 that afternoon, if he wanted to 6 

make a statement he could email it to me.  7 

Q And did he make any verbal statements during the meeting.  8 

A He said that the testing place that we had sent him to was 9 

closed, he let John know, John sent him back to a closed placed 10 

and then he didn't say anything else.  11 

Q Did he give any explanation for his not remaining at the 12 

facility on Friday, October 16th? 13 

A No, he did not.  14 

Q What happened next? 15 

A Later that afternoon I got the email, his response.  16 

Q I'm sorry, have you told us everything you can remember 17 

about the meeting, first of all? 18 

A Yeah.  No, I asked him if he had any comments, told him at 19 

four o'clock if he had any comments he could respond by then.  20 

Then I told him he could either sign it or not sign it and that 21 

he was to immediately to leave the premises and John would 22 

escort him out of the office to his vehicle.  23 

Q And did he conduct himself professionally during the 24 

meeting? 25 
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A Definitely, he was very quiet.  1 

Q Okay.  He wasn't offensive at all? 2 

A No.  3 

Q Okay.  So, he left and what happened next? 4 

A Later that day I got an emailed response from him with his 5 

comments.  6 

Q All if you turn to page 2 of Respondent's Exhibit A, is 7 

that the emailed response that he presented to you? 8 

A Yes.  9 

Q And was that an email to you? 10 

A It was to me.  11 

Q Okay.  And after the company received Mr. Saephan's 12 

response by 4 p.m. on Monday the 19th, did it consider that and 13 

decide what to do? 14 

A Yes.  15 

Q Okay.  So, was there a meeting? 16 

A There was a meeting.  17 

Q Who met? 18 

A Myself, Chris and Kyle Paxson.  19 

Q And what was discussed during the meeting? 20 

A We believed based upon his comments and the facts that we 21 

had that he didn't show up for the drug testing, that we would 22 

terminate his employment.  23 

Q And whose decision was that? 24 

A It was, ultimately, Chris and Kyle Paxson.  25 



 

ΛVTranz 
www.avtranz.com · (800) 257-0885 

961 

Q Was it decided how that decision would be implemented? 1 

A Yes.  2 

Q And what was that decision? 3 

A That I would create the final termination notice and when 4 

Bobby came into work the next day we would present it with him 5 

and terminate his employment.  6 

Q Was Mr. Saephan paid for any time on Monday the 19th? 7 

A He was paid for four hours.  8 

Q And so what happened on Tuesday, October 20th? 9 

A On Tuesday morning, I was via phone, John brought Bobby 10 

into his office about seven o'clock before he started his shift 11 

and I told Bobby we were terminating his employment with 12 

Squires Lumber because he failed to comply with our drug test 13 

request.  14 

Q Did he say anything? 15 

A I don't believe he did.  He was very quiet.  16 

Q Short meeting? 17 

A Short.  Very short.  18 

Q Did Mr. Gilfillan say anything? 19 

A He didn't, no.  20 

Q Was Mr. Gilfillan involved at all in the decision to 21 

termination Mr. Saephan? 22 

A No.  23 

Q So, Mr. Saephan left the facility? 24 

A Yes, after he asked me about his final pay which I told 25 
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him we had over-nighted and would be at his house by mid-1 

morning. 2 

Q So after 4:00 on Monday the 19th when the decision was 3 

made to terminate him it was at that point that you over-4 

nighted the final pay? 5 

A I did.  6 

Q So, that would be received on Tuesday the 20th? 7 

A Correct.  8 

Q And did Mr. Saephan get paid for any time on Tuesday the 9 

20th? 10 

A We paid him for four hours for that day as well.  11 

Q How was Mr. Saephan asked to leave the facility on Tuesday 12 

the 20th? 13 

A I had instructed John to escort him to his vehicle and to 14 

make sure he left the property.  Not allow him to stop and talk 15 

to anyone, just to make sure he got straight to his car.  16 

Q Why did you do that? 17 

A I just didn't feel if he was out there talking to other 18 

employees -- and then the safety, I mean, if he was no longer 19 

working, we wanted to get him out of the facility.  20 

MR. ARMSTRONG:  I have no further questions, Your Honor.  21 

JUDGE CRACRAFT:  We'll be off the record. 22 

(Off the record at 11:50 a.m.) 23 

JUDGE CRACRAFT:  Cross-examination.  24 

MR. PETERSON:  Thank you, Your Honor.  25 
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CROSS-EXAMINATION 1 

Q BY MR. PETERSON:  Good afternoon, Ms. Bankston.   2 

A Good afternoon.  3 

Q We've, obviously, met throughout this hearing.  You've 4 

been present throughout the testimony during the hearing as 5 

Respondent's assistant? 6 

A Yes.  7 

Q How long have you been the safety coordinator? 8 

A The whole time I've been here, three years.  9 

Q So when you were first brought on three years ago? 10 

A Yes.  11 

Q You were -- as both HR Manager and Safety Coordinator? 12 

A Yes.  13 

Q There was some testimony about the use of temps and their 14 

conversion to regular or direct employee status.  You said 15 

Caleb transferred from Colton? 16 

A Yes.  17 

Q Did Caleb start as temporary in Colton? 18 

A No.  19 

Q If you know.  Do you know? 20 

A I do know.  He did not.  21 

Q Is it a different practice down in Colton than it is in 22 

the Northern California facility? 23 

A No.  24 

Q So how did Caleb start his direct hire without being a 25 
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temporary? 1 

MR. ARMSTRONG:  Objection.  Lack of foundation.  2 

JUDGE CRACRAFT:  In what sense.  3 

MR. ARMSTRONG:  I think this witness has established she 4 

knows how he came to work for Squires.  5 

JUDGE CRACRAFT:  She says she knows he didn't start as a 6 

temporary.  7 

MR. ARMSTRONG:  I think he started before she did so she 8 

may not know how he came to --  9 

JUDGE CRACRAFT:  Do you know if he started before you did? 10 

THE WITNESS:  He did, yes.  11 

JUDGE CRACRAFT:  But do you know how he became hired 12 

directly instead of going through the temp process? 13 

JUDGE CRACRAFT:  Based on my knowledge from his employment 14 

file, he was a direct hire.  15 

JUDGE CRACRAFT:  I see.  So, that's how you know? 16 

THE WITNESS:  Correct.  17 

JUDGE CRACRAFT:  Okay.  Thank you.  I'll allow it.  18 

Q BY MR PETERSON:  And as far as you know currently in 19 

Colton, the general practice is the same as it is in Northern 20 

California with respect to mill workers as far as starting as a 21 

temporary and then before becoming converted to a direct hire? 22 

A Correct.   23 

Q Do you know if that's changed -- that's been the case 24 

since you've been at Squires? 25 
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A Yes.  1 

Q Do you know if the policy was different prior to that? 2 

A I don't know.  3 

Q Okay.  So, you're not sure how it was that Caleb became a 4 

direct hire without going through the temp process? 5 

A I do not know.  6 

Q Okay.  Do you know how much money Caleb was making in 7 

Colton? 8 

A Yes.  9 

Q How much? 10 

MR. ARMSTRONG:  Objection.  Relevancy.  11 

JUDGE CRACRAFT:  What is the relevance? 12 

MR. PETERSON:  This is kind of going to the community of 13 

interest.  Respondent's asserting that there's an overwhelming 14 

community of interest and also that -- it also goes to the 15 

agency supervisor status of Mr. Alvarez.  16 

JUDGE CRACRAFT:  But we don't have a comparison, except 17 

for the hourly. 18 

MR. PETERSON:  Right.  Exactly.  So, that's -- basically, 19 

I want compare his wages to --  20 

JUDGE CRACRAFT:  So, you're interested in his wages in 21 

2015? 22 

MR. PETERSON:  Well, yeah, I guess, I'm curious to know if 23 

there was a wage increase when he transferred to Northern 24 

California facility and what that increase was and what he's 25 
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currently making.  1 

JUDGE CRACRAFT:  Well, why don't we start first with 2 

whether he's earning a salary or hourly pay right now.  3 

MR. PETERSON:  Sure.  4 

JUDGE CRACRAFT:  And not get into the exact dollars quite 5 

yet.  6 

MR. PETERSON:  Okay.  7 

JUDGE CRACRAFT:  It may be that we need to.  8 

MR. PETERSON:  Okay.  9 

Q BY MR. PETERSON:  Is Mr. Alvarez paid hourly or on salary? 10 

A Today he's paid hourly.  11 

Q Is that always been the case? 12 

A No.  13 

Q When did that change? 14 

A As of January 1st, 2015.  15 

Q 2015? 16 

A I'm sorry, 2016.  17 

Q So January 1st of this year? 18 

A Yes.  19 

Q And at that point he was converted from salary to hourly 20 

on January 1st? 21 

A Yes.  22 

Q Is he -- does Squires treat him as an exempt employee? 23 

A No.  24 

Q Has it ever treated him as an exempt employee? 25 
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A Yes.  1 

Q Do you know what I mean when I say exempt? 2 

A Yes.  3 

Q And what's your understanding of what I mean by exempt? 4 

MR. ARMSTRONG:  Objection.  Calls for a legal conclusion.  5 

JUDGE CRACRAFT:  I'll allow her from the HR point of view 6 

to tell us what she knows.  7 

THE WITNESS:  Exempt is paid as salary, they don't have to 8 

clock in and out and non-exempt is an hourly employee who 9 

clocks in and out is based upon an hourly wage.  10 

Q BY MR. PETERSON:  So, prior to January 1st of this year he 11 

was salary and exempt? 12 

A Yes.  13 

Q And do you know when he -- had he always been a salaried 14 

employee prior to January 1st? 15 

MR. ARMSTRONG:  Objection.  Vague as to time and also 16 

calls for speculation as to times when she wasn't there.  17 

Q BY MR. PETERSON:  During your employment at Squires 18 

Lumber, to your knowledge, was Caleb paid on salary up until 19 

January 1st, 2016? 20 

A Was he paid salary up until -- at any time from my start 21 

to January 1st, 2016, was he paid salary? 22 

Q Yes.  23 

A Yes.  24 

Q Do you know when he first started getting paid on a salary 25 
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basis? 1 

A June of 2015.  2 

Q And what happened in June of 2015? 3 

A He was moved from Southern California to Northern 4 

California at that time.  5 

Q And do you know what his wage rate was in Southern 6 

California when he was working hourly? 7 

MR. ARMSTRONG:  Objection.  Relevance.  8 

JUDGE CRACRAFT:  What is the relevance of his wage rate in 9 

Southern California? 10 

MR. PETERSON:  I guess just to see if there was a 11 

difference in a promotion which is part of theory on the 12 

supervisory agency status.  13 

MR. ARMSTRONG:  I don't think the actual wage rate makes a 14 

difference and I think --  15 

JUDGE CRACRAFT:  Well, it's in an argument.  16 

MR. PETERSON:  I agree that it doesn't establish --  17 

JUDGE CRACRAFT:  I think wage rates are a little 18 

sensitive.  19 

MR. PETERSON:  Okay.  20 

JUDGE CRACRAFT:  But in this case unless there's some way 21 

to get around it, I think we're going to have to explore that.  22 

It's definitely relevant.  23 

MR. ARMSTRONG:  I think in Northern California I'm not 24 

objecting, but the question was what was his wage rate before 25 
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he got transferred to Northern California?   1 

JUDGE CRACRAFT:  And let's concentrate just on that. 2 

MR. PETERSON:  Sure.  Okay.  3 

Q BY MR. PETERSON:  What was he paid when he first started 4 

working in Northern California? 5 

A $16 an hour and I don't know what that calculates to a bi-6 

weekly salary.  7 

Q And so he was paid on a salary basis? 8 

A Correct.  Yes.  9 

Q And you said he didn't have to clock in or clock out? 10 

A Correct.  11 

Q And that was throughout his employment in Northern 12 

California up until January 1st? 13 

A Correct.  14 

Q Did his pay rate change at all during his tenure in 15 

Northern California? 16 

A I believe it has, yes.  17 

Q And do you -- what was his starting rate? 18 

A In Northern California? 19 

Q In Northern California.  20 

A Sixteen.  21 

Q Sixteen and then when was the next change? 22 

A It was 90 days later he was given, I believe, an 23 

additional $2 to $18.  24 

Q And has it changed -- has his pay rate changed since? 25 
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A It has not.  1 

Q Okay.  And then in January 2001 (sic) he was converted 2 

from salary and exempt to hourly? 3 

A Correct.  Yes.  4 

Q And so is he currently required to clock in and clock out? 5 

A Yes, he is.  6 

Q Okay.  7 

JUDGE CRACRAFT:  And does he still earn $18 an hour? 8 

THE WITNESS:  Yes.  9 

JUDGE CRACRAFT:  Thank you.  10 

Q BY MR. PETERSON:  Is there -- so Squires offers benefits 11 

to direct employees? 12 

A Yes.  13 

Q And can describe what those benefits are? 14 

A Medical insurance, dental insurance, vision insurance.  We 15 

also offer optional, through an outside third party, AFLAC and 16 

then 401k.  17 

Q And AFLAC is kind of a supplemental insurance? 18 

A Exactly.  Yes.  19 

Q And does Squires offer those benefits to temporary 20 

employees? 21 

A No.  22 

Q Do you know who direct employees make leave requests to in 23 

Northern California? 24 

A Make lead or leave? 25 



 

ΛVTranz 
www.avtranz.com · (800) 257-0885 

971 

Q Leave, like sick leave or vacation or any type of leave 1 

from employment? 2 

A To John Gilfillan.  3 

Q And does he have the authority to approve those requests? 4 

A He does approve them, yes.  5 

JUDGE CRACRAFT:  And we're still talking 2015 to date? 6 

MR. PETERSON:  Yes.  Exactly.  7 

THE WITNESS:  Yes.  8 

MR. PETERSON:  Yeah, I should have raised it.  9 

Q BY MR. PETERSON:  Yeah, so my questions will be limited to 10 

2015 to date.  When did the facility open in Northern 11 

California? 12 

A April of 2015.  13 

Q And when did the first mill worker start? 14 

A Roughly four weeks after that.  15 

Q So sometime in May? 16 

A Yes.  17 

Q And during that time in Northern California, who do 18 

temporary employees make their leave requests to? 19 

A To John as well.   John Gilfillan.  20 

Q And he has the authority to approve or disapprove? 21 

A Yes.  22 

Q Does the temp agency have any involvement in that, to your 23 

knowledge? 24 

A No.  25 
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Q The -- describe the disciplinary system -- you recall your 1 

testimony about the disciplinary system.  So, from what I can 2 

gather it's not -- there are progressive levels but there's no 3 

requirement that these levels be followed? 4 

A Yes.  5 

Q Yes, you agree with that? 6 

A Yes.  7 

Q So, depending on the nature of the offense, a first 8 

offense could result a suspension or even termination? 9 

A Yes.  10 

Q And there's no need to do a first warning before a second 11 

warning? 12 

A No.  13 

Q Okay.  And who makes the determination of what level of 14 

discipline should be issued? 15 

A Myself.  16 

JUDGE CRACRAFT:  Is this for Northern California still? 17 

MR. PETERSON:  For Northern California, yes.  18 

JUDGE CRACRAFT:  Is that what your concern was? 19 

MR. ARMSTRONG:  It was one of my concerns.  The other 20 

concern was it was just vague as to, you know, every single 21 

employee or --  22 

JUDGE CRACRAFT:  Should we assume we're talking only about 23 

mill workers? 24 

MR. PETERSON:  Yes.  Yes.  Yes.  25 
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Q BY MR. PETERSON:  So, with respect to the mill workers in 1 

Northern California, who makes the decision as to which level 2 

of discipline should be issued? 3 

A It would be Chris and Kyle Paxson.  4 

Q And is that generally based on recommendations coming from 5 

you? 6 

A Yes.  7 

Q Does anyone else make recommendations to them regarding 8 

discipline for the Northern California mill workers? 9 

A John Gilfillan will have his input as well.  10 

Q And can he go directly to Chris and Kyle or does he need 11 

to go through you? 12 

A He can go directly to Chris and Kyle.  13 

Q Okay.  And do you know whether he's done so? 14 

A I don't know.  15 

Q Okay.  And so I understand, you make an initial 16 

recommendation -- when you're involved in a disciplinary 17 

situation, you make an initial recommendation as to the 18 

severity of discipline that you believe is warranted? 19 

A Yes.  20 

Q And then Chris or Kyle can either accept that or adjust 21 

it? 22 

A Yes.  23 

Q And have they ever adjusted it up or down? 24 

A No.  25 
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Q They've always followed your recommendation? 1 

A Yes.  2 

Q There was some testimony about Bobby Saephan being paid 3 

four hours of pay for --  4 

MR. PETERSON:  -- let me grab the exhibit so I accurately 5 

-- October 16th, 19th and 20th, I couldn't remember if there 6 

was a fourth day as well.  7 

MR. ARMSTRONG:  No, it was just the three.  8 

MR. PETERSON:  Okay.  9 

Q BY MR. PETERSON:  How was the decision to pay him four 10 

hours for each of those days made?  Starting with the -- if 11 

there's any difference, start with October 16th.  12 

A He did come into work on each day and by law we have to 13 

pay him half the number of hours that them would have been 14 

scheduled, if we send them home, which is what we did.  15 

Q And who made that decision? 16 

A I believe it was me, based upon my knowledge of California 17 

law.  18 

Q Okay.  Do you have General Counsel's Exhibit 9?  Do you 19 

have that in front of you? 20 

A I do, yes.  21 

Q And this is the document that you prepared when you first 22 

decided to send Bobby to take a drug test, October 15th? 23 

A Yes.  24 

Q How did you select which -- I guess, you selected -- let's 25 
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start with reason for test, how did you select reasonable 1 

suspicion cause as opposed to the other options? 2 

A Because we were sending him for a reasonable suspicion.  3 

We had reasonable suspicion that he was under the influence and 4 

that's the option I chose.  5 

Q And services requested, same question, why did you choose 6 

non-DOT collection only, as opposed to the other options? 7 

A That's the one that I understood to be -- best reflect to 8 

analyze any kind of drugs that we give all of our employees 9 

upon pre-employment initially.  10 

Q And what is the basis of your understanding? 11 

A It does the basic level of the common drugs out there 12 

that's readable in the urine and their blood.  13 

Q And how do you know that? 14 

A Just from speaking with the clinics, what they do for us 15 

as the employer.  16 

Q Okay.  Did you speak with North Bay -- you refer to this 17 

as North Bay, this clinic? 18 

A Yes.  19 

Q And did you have conversations with representatives of 20 

North Bay about which option to select? 21 

A On this particular day? 22 

Q On different occasions? 23 

A When I initially set up the contract with the clinic and 24 

employer.  25 
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Q And so they explained to you what the different options 1 

means? 2 

A Yes, they did.  3 

Q Do you have any understanding of how a hair sample 4 

collection differs from non-DOT collection only? 5 

A No.  6 

Q No.  When you chose a -- so on October 16th after you 7 

found out that the places that Bobby had tried to take the 8 

tests were not open or not providing services, you chose Solano 9 

Healthcare -- Solano Hospital? 10 

A Yes.  11 

Q Is it -- I --  12 

A Solano Occupational Services.  13 

Q Solano Occupational Services.  Is there an exhibit up 14 

there that has -- oh, I see.  15 

MR. GAUGER:  The witness held up --  16 

THE WITNESS:  15.  17 

MR. GAUGER:  15.  Respondent's 15.  18 

Q BY MR. PETERSON:  You filled out -- they had an equivalent 19 

drug screen authorization form for you to fill out? 20 

A I believe so.  21 

Q And in that authorization form you checked hair sample? 22 

A Yes.  23 

Q Why did you check hair sample? 24 

A The person that I spoke with on the phone when I called to 25 
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tell them I was sending Bobby there suggested that because I 1 

had explained the situation and I believe they told me that it 2 

would be more accurate with the 12 hours or 14 hours that had 3 

passed, so I should include that kind of testing as well.  4 

Q So, a hair sample has a longer --  5 

A From what I remember them telling me, yes.  6 

Q Okay.   And that's the test that Bobby never took? 7 

A At the Solano, correct.  8 

MR. PETERSON:  No further questions.  9 

JUDGE CRACRAFT:  Mr. Gauger? 10 

MR. GAUGER:  Thank you.  I have a few.  11 

CROSS EXAMINATION 12 

Q BY MR. GAUGER:  Starting with the drug testing issue, 13 

you've been in the human relations -- you've held human 14 

relations positions for approximately 20 years? 15 

A Yes.  16 

Q Are you aware that -- excuse me, strike that, let me try 17 

again.  Are you aware that a urine test for marijuana can show 18 

use up to 30 days? 19 

A No.  20 

Q What do you believe the time period for marijuana positive 21 

to be from use to test? 22 

MR. ARMSTRONG:  Objection.  Calls for an expert medical 23 

opinion.  24 

JUDGE CRACRAFT:  She's asked what she believes.  I'm going 25 
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to take this as an HR sort of piece of knowledge.  1 

MR. ARMSTRONG:  Then I'll object on the lack of 2 

foundation.  I think there needs to be a foundation 3 

established.  4 

JUDGE CRACRAFT:  As to whether she has an understanding.  5 

MR. ARMSTRONG:  Correct.  6 

JUDGE CRACRAFT:  That's fair.  7 

MR. GAUGER:  Okay.  8 

Q BY MR. GAUGER:  Do you have any idea at all the half life 9 

of marijuana metabolites that can be detected by a urine test? 10 

A I do not.  11 

Q Do you have any idea at all whether a urine test for 12 

marijuana can determine impairment? 13 

A I do not.  14 

Q So, if you didn't know whether the test could determine 15 

impairment why did you send him for a test? 16 

MR. ARMSTRONG:  Objection.  Argumentative.  17 

JUDGE CRACRAFT:  Sustained.  18 

Q BY MR. GAUGER:  You were trying to determine if he was 19 

impaired at work, correct? 20 

A Yes.  21 

Q Okay.  So, you sent him for a test even though you didn't 22 

know whether the result would tell you he's impaired, correct? 23 

MR. ARMSTRONG:  Objection.  Argumentative and lack of 24 

foundation. I don't think the witness would know what the test 25 
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would show.  1 

JUDGE CRACRAFT:  This is argumentative.  I think it's ore 2 

argument for your brief.  3 

MR. GAUGER:  Okay.  4 

Q BY MR. GAUGER:  With regard to the development of 5 

reasonable suspicion, my understanding of your testimony is 6 

that Jonathan Van Loo told Caleb that Bobby was smoking 7 

marijuana at work and that's what Caleb told you; is that 8 

correct? 9 

MR. ARMSTRONG:  Objection.  Misstates the testimony and 10 

it's incomplete.  11 

JUDGE CRACRAFT:  I think there was a second observation 12 

from Van Loo, not just that he was smoking, but that his 13 

clothes smelled like marijuana and both of those were related 14 

by Caleb to this witness.  Have I understood that correctly? 15 

THE WITNESS:  You have, Your Honor.  16 

Q BY MR. GAUGER:  Is that correct? 17 

A Yes.  18 

Q That's correct what the judge just said?  Okay.  Now, 19 

during your time observing the bargaining unit --  20 

MR. ARMSTRONG:  Objection to the term bargaining unit as 21 

vague and -- 22 

JUDGE CRACRAFT:  You're referring to the employees --  23 

MR. GAUGER:  I'll restate it.  24 

JUDGE CRACRAFT:  Thank you.  25 
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Q BY MR. GAUGER:  During your time observing the permanent 1 

and temporary mill workers at the Suisun plant, did you observe 2 

Jonathan Van Loo? 3 

A Yes.  4 

Q Would you recognize Mr. Van Loo if you saw him?  Can you 5 

distinguish him from the other workers? 6 

A Yes.  7 

Q Was he wearing a hard hat on any of the occasions that you 8 

saw him? 9 

A Yes.  10 

Q And did you notice on his hard hat that he has an anti-11 

union sticker? 12 

MR. ARMSTRONG:  Objection.  Beyond the scope of direct 13 

and, Your Honor, when I happened to ask Mr. Martinez about 14 

wearing a hard hat or Mr. Saephan about wearing a hard hat, 15 

Your Honor prohibited that testimony, so for two reasons I 16 

object to this line of questioning.  17 

JUDGE CRACRAFT:  I think you can get this out if Mr. 18 

Martinez observed it, if you recall him in rebuttal.   19 

MR. GAUGER:  I'm not caring about hard hats, I'm caring 20 

about the sticker.   21 

JUDGE CRACRAFT:  Certainly, I understand that.  This 22 

witness wasn't asked about any of that, so I view this as 23 

outside the scope of direct.  But I see that you do have --  24 

MR. GAUGER:  Let me ask another question.  Let me ask a 25 
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different question and then we'll see I can --  1 

Q BY MR. GAUGER:  You were aware that Mr. Van Loo had not 2 

signed any of the pro-union petitions; is that true? 3 

A Yes.  4 

Q And on Monday the 19th, were you aware that Mr. Van Loo 5 

had not joined the strike on the 16th? 6 

A I was not aware.  7 

Q You didn't know either way? 8 

A Correct.  9 

Q Okay.  And there's no other reasonable suspicion for the 10 

drug test other than what Van Loo said to Caleb; is that true? 11 

A No.  12 

Q Other than what Van Loo said to Caleb; is there other 13 

reasonable suspicion for the drug test? 14 

A No, there's no other reasonable suspicion.  15 

Q Okay.  So, it's just those two things that Van Loo said to 16 

Caleb, I saw him and he smells? 17 

A Correct.  18 

Q Okay.  I'm going to re-ask it and see if I can sell it 19 

this time.  In your observation of the workers in Suisun, did 20 

you notice the anti-union sticker on Van Loo's hard hat?  21 

MR. ARMSTRONG:  Objection.  Vague as to time.  22 

MR. GAUGER:  At any time.  23 

JUDGE CRACRAFT:  In the six to seven hours when she was 24 

able to observe employees that she's already testified about 25 
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and she saw them going about their work, I'll let you ask that 1 

question.  2 

MR. GAUGER:  Correct.  3 

MR. ARMSTRONG:  I'm also going to object to the term anti-4 

union.  I don't know what that means.  She can certainly if 5 

there was a sticker -- what the sticker said.  6 

JUDGE CRACRAFT:  I agree.   7 

MR. GAUGER:  Okay.  8 

Q BY MR. GAUGER:  Did you, in the time you observed the 9 

employees in Suisun, did you observe any sticker regarding the 10 

union or unions on Mr. Van Loo's hard hat? 11 

A No.   12 

Q Okay.  But you knew he didn't join the strike? 13 

A I did not --  14 

MR. ARMSTRONG:  Objection.  Misstates the testimony.  15 

JUDGE CRACRAFT:  She said she wasn't aware.  16 

MR. GAUGER:  I'm sorry, you're right, you didn't know 17 

that.  18 

Q BY MR. GAUGER:  But you did know he didn't sign any of the 19 

union petitions; is that right? 20 

A Correct.  21 

Q And did you consider maybe that Mr. Van Loo's statement to 22 

Caleb was unreliable because he and Bobby may have different 23 

positions on the union question? 24 

MR. ARMSTRONG:  Objection.  Argumentative.  25 
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JUDGE CRACRAFT:  Sustained.  1 

Q BY MR. GAUGER:  Do you think it would be a relevant thing 2 

to consider? 3 

MR. ARMSTRONG:  Objection.  Relevance -- I mean --  4 

MR. GAUGER:  You don't know what I'm going to say because 5 

I'm making the sentence backwards.  6 

JUDGE CRACRAFT:  You haven't finished your question? 7 

MR. GAUGER:  Yeah, I haven't finished my question.  Let me 8 

give it a shot.  9 

Q BY MR. GAUGER:  Do you think it would be relevant to know 10 

whether the two of them were on different sides on the union 11 

question in determining the veracity of the Van Loo report to 12 

Caleb? 13 

MR. ARMSTRONG:  Objection.  Argumentative.  14 

JUDGE CRACRAFT:  It is to some extent argumentative.  15 

Here's what I wonder and it's not in the same thing, but if Mr. 16 

Alvarez or Mr. Gilfillan comes to you and says this employee 17 

smelled marijuana, do you automatically send out for a 18 

reasonable suspicion drug test? 19 

THE WITNESS:  Yes.   20 

JUDGE CRACRAFT:  So, you don't go independently behind it? 21 

THE WITNESS:  No.  22 

JUDGE CRACRAFT:  I see.   23 

Q BY MR. GAUGER:  Chris Paxson testified -- were you here 24 

when Chris Paxson testified, right? 25 
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MR. ARMSTRONG:  Chris Paxson did not testify.  1 

Q BY MR. GAUGER:  I'm sorry, Kyle Paxson -- you were here 2 

when Kyle Paxson testified, correct? 3 

A Yes.  4 

Q And he said that they don't tell labor ready what to pay 5 

the employee, they do negotiate the rate that Squires is going 6 

to pay labor ready, did you hear him say that? 7 

A Yes.  8 

Q Okay.  Was he incorrect? 9 

A Yes, he was incorrect.  10 

Q Okay.  What is the pay range that labor ready temporary 11 

workers get paid in Northern California, at Suisun? 12 

A It starts at $12.  13 

Q Was anybody making more than $12 on September 2nd, 2015? 14 

MR. ARMSTRONG:  Objection.  Vague as to whether he's 15 

talking about just temporary or --  16 

MR. GAUGER:  You're correct, Counsel.  Let me try it 17 

again.  18 

Q BY MR. GAUGER:  Among the temporary mill workers, were any 19 

of them being paid more than $12 an hour on September 2nd, 20 

2015? 21 

A I don't believe so.  22 

Q What are the requirements that you give the temporary 23 

agency for the workers that they send? 24 

A They should have some construction background or 25 
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familiarity with using power tools.  1 

Q Okay.  And other than Mr. Martinez, are there any 2 

employees who Squires referred to any of the temporary agencies 3 

to go through the process and then come and work as temporaries 4 

at Squires? 5 

A Yes.  6 

MR. ARMSTRONG:  I'm sorry.  I was going to object on the 7 

basis that -- are you just talking about Northern California? 8 

JUDGE CRACRAFT:  I took it to be Northern California.  9 

MR. GAUGER:  That's what -- that's how -- that's what I 10 

said.   11 

Q BY MR. GAUGER:  Are you answering for both Northern and 12 

Southern California or just Northern California? 13 

A Northern California.  14 

Q Okay.  And that remains the Squires policy today? 15 

A I'm sorry? 16 

Q Squires still retains -- in its relationship with the 17 

temporary agencies Squires still retains the right to refer 18 

workers to the temporary agencies and then will work for the 19 

temporary agency for some period of time and then -- at Squires 20 

and then if Squires likes them they hire them -- they can hire 21 

them without paying the fee; is that still the same? 22 

A Yes.  23 

Q Okay.  24 

JUDGE CRACRAFT:  Who, besides Mr. Martinez, did Squires 25 



 

ΛVTranz 
www.avtranz.com · (800) 257-0885 

986 

refer to a temp agency? 1 

THE WITNESS:  Patrick O'Leary.  2 

JUDGE CRACRAFT:  The --  3 

THE WITNESS:  The driver, correct.  4 

JUDGE CRACRAFT:  And that's the only Northern California 5 

worker who we referred by Squires? 6 

THE WITNESS:  No, it's not.  7 

JUDGE CRACRAFT:  Who else? 8 

THE WITNESS:  We have referred others, but they just have 9 

left employment, they haven't gone -- stayed long enough to 10 

convert to full-time employment.   11 

JUDGE CRACRAFT:  I see.  12 

Q BY MR. GAUGER:  So, you were testing employees out and 13 

they were testing you out and they left before you all decided 14 

whether to make them permanent, basically? 15 

A To see if they were a good fit for both us and them? 16 

Q Okay.   17 

JUDGE CRACRAFT:  Sorry to keep jumping with questions.  18 

MR. GAUGER:  It's fine.  19 

JUDGE CRACRAFT:  To some extent these questions remind me 20 

of R cases instead of C cases and I do have one more question.  21 

You had, at one point, four direct mill workers in Northern 22 

California.  23 

THE WITNESS:  Correct.  24 

JUDGE CRACRAFT:  Were they all paid during 2015 into 2016 25 
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$18 an hour? 1 

THE WITNESS:  I believe they were.  2 

JUDGE CRACRAFT:  Thank you.  And that would be true of all 3 

the ones who are current direct employees now in 2016? 4 

THE WITNESS:  I can't recall the exact salaries of a 5 

couple of them, but --  6 

JUDGE CRACRAFT:  Thank you.   7 

MR. GAUGER:  It is sort of in our case, I don't disagree 8 

with -- because there's a dispute about the bargaining unit.  9 

All  right.  So -- now let's move on.  10 

Q BY MR. GAUGER:  On the refusal to work overtime for both 11 

Mr. Saephan and Mr. Martinez, in either case -- you said that 12 

you didn't talk to Mr. Alvarez regarding Francisco Martinez, 13 

did you talk to Mr. Alvarez regarding Bobby Saephan? 14 

A No.  15 

Q Why not? 16 

A I had received a directive from my supervisors and they 17 

were, I believe, given the facts and they advised me to issue 18 

the warning.  19 

Q You weren't concerned that they may be wrong?  20 

MR. ARMSTRONG:  Objection.  21 

Q BY MR. GAUGER:  They may have made a mistake? 22 

JUDGE CRACRAFT:  Sustained.  23 

Q BY MR. GAUGER:  It's true, isn't it, that there's a 24 

surveillance system at Squires in Suisun; isn't there? 25 
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MR. ARMSTRONG:  I'm going to object on the basis, beyond 1 

on the scope of direct.  2 

MR. GAUGER:  No, it's not, I'm going to ask about the -- 3 

using the bathroom 17 times a day.  4 

JUDGE CRACRAFT:  It came up during the time card punch as 5 

I recall.  6 

MR. GAUGER:  Right.  And then I'm going to ask about the 7 

time card punch after I'm done asking about the bathroom.  8 

JUDGE CRACRAFT:  I'll let you ask this question.   9 

MR. GAUGER:  Okay.  10 

JUDGE CRACRAFT:  I'm not sure that the bathroom portion is 11 

within the scope, but I'll let you make your record.  12 

MR. GAUGER:  Okay.  Well, just generally.  13 

Q BY MR. GAUGER:  Is there a surveillance system at Squires 14 

in Suisun? 15 

A Yes.  16 

Q And if you looked at the surveillance system, can you see 17 

employees leaving the building and going outside in the 18 

direction of the porta potty? 19 

MR. ARMSTRONG:  Objection.  Beyond the scope.  20 

JUDGE CRACRAFT:  How do you contend this is within the 21 

scope?  I know we had direct testimony about excessive bathroom 22 

use for Mr. Martinez in one of her written warnings.  Is that 23 

how you would tie it in? 24 

MR. GAUGER:  That's how I would tie it in.  25 
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JUDGE CRACRAFT:  I'll allow this.  Objection overruled.  1 

MR. GAUGER:  All right.  2 

Q BY MR. GAUGER:  So, the question is, at the time of Mr. 3 

Martinez's warning for excessive bathroom use and for, 4 

allegedly, stealing a piece of paper, was there a surveillance 5 

system in place that you can look at the feed from it and tell 6 

whether an employee was leaving the building in the direction 7 

of the porta potty? 8 

A Yes.  9 

Q Did you look at it? 10 

A No.  11 

Q Why? 12 

A I rely on my managers to give me the details and the facts 13 

of what they're asking me to write up.   14 

Q Going to the bathroom 17 times a day is more than three 15 

times an hour; don't you think that's surprising? 16 

MR. ARMSTRONG:  Objection.  Argumentative.  17 

JUDGE CRACRAFT:  Sustained.  Isn't it correct that you 18 

don't make any independent investigation, you simply do the 19 

write-ups? 20 

THE WITNESS:  It depends on the instance.  21 

JUDGE CRACRAFT:  I see.  22 

Q BY MR. GAUGER:  And on what does it depend? 23 

A If a -- somebody came to me with something so egregious 24 

that we would have to have clear cut documentation to write 25 
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them up.   1 

Q Well, stealing company property and wasting time going to 2 

the bathroom 17 times a day is pretty egregious; wouldn't you 3 

say? 4 

MR. ARMSTRONG:  Objection.  Misstates the testimony.  This 5 

was a mild form of discipline, not egregious.  6 

JUDGE CRACRAFT:  Well, it's up to you to argue whether --  7 

MR. GAUGER:  Good enough.  All right.  Now, I'm going to 8 

talk about the time card in the same vein.   9 

Q BY MR. GAUGER:  You testified that Mr. Martinez asked you 10 

to look at the video surveillance to determine whether he 11 

actually clocked in that day; is that correct? 12 

A Yes.  13 

Q And he also asked you to talk to Caleb because he believes 14 

Caleb saw him actually clock out that day; is that correct? 15 

A Yes.  16 

Q And you didn't do either one? 17 

A No.  18 

Q Are you the person -- when unfair labor practices are 19 

filed, do you receive them? 20 

A Yes, I believe I do.  21 

Q Okay.  An unfair labor practice charge was filed for the 22 

failure to clock out discipline; wasn't it? 23 

MR. ARMSTRONG:  Objection.  Your Honor, it's beyond the 24 

scope and relevancy.  25 
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JUDGE CRACRAFT:  How do you contend that this ties into 1 

direct testimony? 2 

MR. GAUGER:  Let me withdraw the question and ask a 3 

different question.  4 

JUDGE CRACRAFT:  Thank you.  5 

Q BY MR. GAUGER:  How long -- you testified that the video 6 

destroys itself after 30 days; is that right? 7 

A Yes.  8 

Q Okay.  Unless you don't want it to, I assume you can 9 

somehow say oh, I want to keep that day an download it and keep 10 

it someplace, that's possible to do in this instance? 11 

A Yes.  12 

Q Okay.  It's true, isn't it, that you received an unfair 13 

labor practice charge for the time clock discipline within 30 14 

days of the discipline? 15 

MR. ARMSTRONG:  Objection.  Lack of foundation.  16 

JUDGE CRACRAFT:  In what sense? 17 

MR. ARMSTRONG:  I don't think it's been established that 18 

this witness knows any dates of any unfair labor practice 19 

charges.  20 

JUDGE CRACRAFT:  She's testified that she thinks she 21 

received them.  If she recalls that unfair labor practice 22 

charge she can testify.  I think it's solid enough.  23 

Q BY MR. GAUGER:  Do you recall receiving that unfair 24 

practice charge within that 30 day period? 25 
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A I believe I saw that one, yes.  1 

Q Okay.  Why didn't you send Bobby for a drug test on Monday 2 

the 19th? 3 

A I did send him for a drug test on the 19th.  4 

Q On Monday? 5 

A I rerouted him to the Solano County Occupational Services 6 

on Monday.  7 

Q On Monday, the 19th? 8 

A I believe that was the date, yes.  No, I'm sorry, that was 9 

Friday.  Because on Friday afternoon we had decided to suspend 10 

him because he had failed to comply with our drug testing 11 

request.  12 

Q Okay.  And you didn't know whether or not a drug test 13 

would reveal impairment on Friday or Monday, it may or may not 14 

have, you just simply didn't know? 15 

MR. ARMSTRONG:  Objection.  Asked and answered.  Calls for 16 

a medical expert opinion and it's argumentative.  17 

JUDGE CRACRAFT:  I believe that's already been asked and 18 

answered.  19 

MR. GAUGER:  Good enough.  That's all I have.  20 

JUDGE CRACRAFT:  Redirect? 21 

MR. ARMSTRONG:  I have no further questions, Your Honor.  22 

JUDGE CRACRAFT:  Thank you very much.  You are excused.  23 

You may not discuss your testimony with anyone until this 24 

hearing is over.  We'll take a ten minute break and -- no, 25 
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before we do that, further witnesses? 1 

MR. ARMSTRONG:  The Respondent has no further witnesses 2 

and then we rest.  3 

JUDGE CRACRAFT:  Thank you.  Ten minute break before your 4 

rebuttal.  I assume you still want to put on rebuttal evidence?  5 

MR. PETERSON:  The General Counsel does not have any 6 

rebuttal witnesses, but I understand that you do.  7 

MR. GAUGER:  The union does as the union has an additional 8 

theory on the bargaining unit, besides the multitude of 9 

employees, we think it's a clean craft unit.  10 

JUDGE CRACRAFT:  Very good.  11 

MR. GAUGER:  All right.  12 

JUDGE CRACRAFT:  We'll resume at five until two.  13 

MR. GAUGER:  Thank you.  14 

JUDGE CRACRAFT:  Off the record.  15 

(Off the record at 1:44 p.m.) 16 

JUDGE CRACRAFT:  Respondent has rested.  General Counsel 17 

has no rebuttal.  The charging party has stated that it does 18 

want to present a rebuttal witness.  You may proceed.  19 

MR. GAUGER:  It does.  Thank you very much.  I call 20 

Francisco Martinez.  21 

JUDGE CRACRAFT:  Mr. Martinez, you can come up and resume 22 

the stand.  I'll remind you that you're still under oath.  23 

THE WITNESS:  Okay.  24 

JUDGE CRACRAFT:  Thank you. 25 



 

ΛVTranz 
www.avtranz.com · (800) 257-0885 

994 

Whereupon, 1 

FRANCISCO MARTINEZ 2 

having been previously sworn, was called as a witness herein 3 

and was examined and testified as follows: 4 

DIRECT EXAMINATION 5 

Q BY MR. GAUGER:  How long did you work for Channel Lumber? 6 

A Almost 13 years.  7 

Q And what was your job title there? 8 

A Mill worker.  9 

Q Did Channel lumber make products similar to the products 10 

that are made at Squires? 11 

A Yes.  12 

Q Is there an apprenticeship program for millmen or mill 13 

workers to do this kind of work? 14 

A Yes.  15 

Q Did you go through the apprenticeship program? 16 

A No, I didn't.  17 

Q Why not? 18 

A Because we didn't have it in place when I started working 19 

for the union -- or Channel Lumber.  20 

Q Okay.  What I want to do is compare the work of the 21 

permanent mill workers and the temporary mill workers.  22 

MR. ARMSTRONG:  Your Honor, I'll just interpose an 23 

objection on relevancy.  24 

JUDGE CRACRAFT:  Relevance as to the difference between 25 
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the temporary and permanent in Northern California at --  1 

MR. ARMSTRONG:  Channel Lumber and Squires Lumber.  2 

MR. GAUGER:  That's not the question.  Let me make it 3 

clearer.  4 

JUDGE CRACRAFT:  I think it was open to that --  5 

MR. GAUGER:  Yeah, let me make it clearer.  I want to talk 6 

only about Squires.  So what I want to do is I want to compare 7 

the work that is performed by the permanent mill workers to the 8 

work that the temporary mill workers perform. 9 

Q BY MR. GAUGER:  What kind of products -- or what 10 

categories of form products does Squires Lumber make? 11 

A I don't think I understand --  12 

Q Okay.  13 

A Can you rephrase it for me, please? 14 

Q Yes.  What is a column form? 15 

A What is it? 16 

Q Yeah.  17 

A A column form is a structure made out of 2x6 Douglas Fir, 18 

usually HPO Plywood, usually three quarters of an inch thick 19 

and we first build -- we have to build the outer walls.  20 

Q Okay.  I'm just asking what it is.  21 

A Okay.  22 

Q That's what it is.   What is it used for on the 23 

construction site? 24 

A It's used to pour concrete and once you take the form 25 
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apart you end up with a column --  1 

Q Okay.  2 

A -- with a concrete column.  3 

Q And you can reuse them; is that true? 4 

A Yes.  5 

Q Okay.  Hang on a second, I'm looking for a document.  All 6 

right.  Up in that pile is a exhibit marked Respondent 46, if 7 

you could find it, please.  8 

 MR. GAUGER:  Looks like the witness has 46, we'll wait for 9 

the Judge. 10 

 JUDGE CRACRAFT:  I got it. 11 

Q BY MR. GAUGER:  What is this?  Direct me as to what this 12 

is? 13 

A Yes.   14 

Q What is it? 15 

A It's a drawing for some brackets that we usually put on 16 

the column forms.  17 

Q Okay.  And what is a panel form? 18 

A A panel form, there is different kinds of panels but 19 

mostly they use them to form a structure.  It could be a 20 

bridge, for example, so it's basically a concrete form.  So, 21 

they lay out the panels that were designed to lay out, they 22 

pour the concrete, if they're going to use rebar, of course, 23 

they use rebar, they pour the concrete and once they take apart 24 

the panels you are -- you have what's set for the bridge.  25 
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Q Okay.  And is a panel form flat as opposed to square or 1 

rectangular like a column form? 2 

A Yes, they're flat.  3 

Q Okay.  4 

A Usually they are like a rectangle but we make them all 5 

shapes and forms.  6 

Q Okay.  And let's start with a panel -- and start with 7 

Squires Lumber, not generally any more, but what happens at 8 

Squires?  As a mill worker how do you know what to build?  You 9 

show up in the morning and you're there, how do you know what 10 

to do next?  What happens? 11 

A Caleb usually tells us what to do.  So, he comes up to 12 

every single one of us and he tells us what to do.  Either 13 

we're going to be cutting lumber or we're going to be ripping 14 

plywood, we're going to be building panels, whatever we have to 15 

do Caleb tells us what to do.  16 

Q Okay.  And ripping plywood, what's that mean? 17 

A Usually a sheet of plywood is four feet by eight feet.  18 

There is different thickness, three eighths to three quarters 19 

of an inch, maybe.  For example, we're going to build the panel 20 

but it's going to be five feet by eight feet, so we use the 21 

complete shape four by eight and then we have to rip a strip of 22 

one feet so we can add it up so we can make the five feet.  23 

Q Oh, rip is a cut? 24 

A A cut.  25 
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Q Okay.  And it's a cut that goes along some direction of a 1 

flat piece --  2 

A It depends on how we're going to use the plywood --  3 

Q Okay.  4 

A -- so we can cut it either way.  5 

Q Okay.  So, are there documents that tell you -- I'm 6 

talking about the permanent mill worker employees right now, 7 

are there documents that tell you what to cut? 8 

A Yes.  9 

Q What are those documents called? 10 

A Usually we refer to them as cutlists.  11 

Q Cutlists.  Okay.  Who creates the cultists? 12 

A Caleb Alvarez.  13 

Q Okay.  Do you ever create the cultists? 14 

A No.  15 

Q Okay.  Do you know who Caleb creates the cultists? 16 

A Yes.  17 

Q What does he do? 18 

A He receives the blueprints, for example, in this case, for 19 

the column forms and he sees how many column forms they want 20 

and how many two by fours they want in each column form and 21 

that's all he does, multiply and divide and then you can figure 22 

out how many pieces of each material you need.  23 

Q Okay.  And so now you have a cutlist.  24 

A Yes.  25 



 

ΛVTranz 
www.avtranz.com · (800) 257-0885 

999 

Q Okay.  And I want to know what you and the permanent mill 1 

worker employees do with the cutlist? 2 

A We get the cutlist from Caleb and when he gets the 3 

material in, we can set up the vertical panel if we're going to 4 

rip some plywood or cut plywood or the chop side, we're going 5 

to be cutting the lumber, we make the set up for the sides or 6 

anything that we need, because sometimes we need to cut 45 7 

degree angle, for example, in one side of the lumber, so we 8 

have to make the set up -- we have to set up the chop side and 9 

then we start cutting.  10 

Q Okay.  Let's talk about the set up.  What work is required 11 

to do the set up?  I don't know if the judge has ever worked in 12 

a mill and set up a saw, so you have to explain what tasks you 13 

have to perform to do that.  14 

A Okay.  So, basically, the kind of chop saws we have is a 15 

circular saw that is stationery, so you have to pulled down, it 16 

has a trigger and then you turn --  17 

Q You pull it down, hit the trigger, the saw spins.  18 

A -- hit the trigger, pull it down -- exactly.  Pull it down 19 

and you made the cut.  20 

Q Okay.  21 

A So, it has like a long table and that's where we slide the 22 

wood.  So, we have to put -- we use a block of wood with some 23 

plumbs and we have to measure it and make sure that you get the 24 

exact length that you want. 25 
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Q Okay.  And the permanent mill worker does that? 1 

A Yes.  2 

Q Do the temporary mill workers do that, that set up? 3 

A No.  4 

Q So now, you're ready to start cutting and you've got your 5 

set up and you're ready to go and you have a list of things 6 

that you need to cut, the number of whatever size that piece of 7 

material is.  How does the wood get to the chop saw? 8 

A I have to put it in there by hand.  9 

Q Okay.  And how does the wood get to you? 10 

A Usually Caleb Alvarez drives the forklift and he set it up 11 

close to where we can grab it by hand.  12 

Q Okay.  And what does the temporary mill worker do in this 13 

work?  If you're going to make 500 of some size lumber, what 14 

role does the temporary have in that? 15 

MR. ARMSTRONG:  Objection.  Vague and compound and over 16 

broad, I believe.  17 

MR. GAUGER:  It's hard to be all of that and I may have 18 

achieved it.  Let me try it again.  19 

Q BY MR. GAUGER:  So, you're there, you're cutting, what is 20 

the temporary mill worker doing? 21 

A Stacking the wood.  22 

Q Okay.  23 

A Making a stack of wood.   24 

Q Okay.  And how does he or she know what to do? 25 
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A If he's working with me, I have to tell him what to do.  1 

Q Okay.  And is the same thing true for setting up the saw 2 

that rips? 3 

A Yes.  4 

Q Let's say you've got all the material all cut for your 5 

panel that you're going to make; is it sitting in a pile next 6 

to the saw? 7 

A Yes.  Usually after we finish one unit, usually Caleb -- 8 

it depends on how much we're going to cut, because we can only 9 

have one unit at a time right there.  10 

Q What's a unit? 11 

A Usually one unit, it's around -- if it's 2x4, a little 12 

more than 200 pieces, it depends.  If you're going to cut a lot 13 

of them, we're usually make 260 pieces.  It depends.  14 

Q Okay.  So, the unit is the thing that is the raw 2x4 that 15 

comes from the mill out in the forest? 16 

A Yes.  17 

Q Okay.  And it's banded together and it's dropped next to 18 

the saw? 19 

A Exactly.  20 

Q So now you've got however many 2x4s that are cut the right 21 

length and you've got however many pieces of plywood cut the 22 

right shape, are there every holes drilled in the plywood? 23 

A Yes.  24 

Q Okay.  And drilled all the right holes.  Now, in terms of 25 
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drilling the holes, how does the set up work for that?  Is it 1 

similar?  You make a jig or you use clamps? 2 

A Usually we get a sheet of paper saying how many holes and 3 

how far from the edge is each hole and how big the hole is 4 

going to be and usually we get one of the plywood sheets and we 5 

measure it and we do the holes and we use that one as a jig.  6 

Q Okay.  7 

A So after we drill let's say ten sheets we have to make 8 

another jig because that hole starts becoming bigger and 9 

bigger, so we have to make another jig.  10 

Q So, the permanent mill worker, do they make the jig? 11 

A Yes.  12 

Q Do the temporaries make the jig? 13 

A No.   14 

Q Does the mill worker drill the holes? 15 

A Yes.  16 

Q Do the temporaries ever drill the holes? 17 

A Yes.  18 

Q Okay.  Do the temporaries ever cut the wood? 19 

A Yes.  20 

Q Okay.  And so by rip and chop saw for the temporaries? 21 

A It's not that often but they do.  22 

Q Okay.  So, now you have all your material made, it's 23 

sitting in a pile, what happens next?  What's the next step in 24 

the process to making the panel? 25 
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A We've got the blueprint from Caleb where it says how they 1 

want the panel.  So, we have some four by eight --  2 

Q Let me ask you a better question, what does the permanent 3 

mill worker do with that material to make a panel?  Do you have 4 

the blueprint or does the temporary also have the blueprint?  5 

MR. ARMSTRONG:  Objection.  Compound.  It's two questions.  6 

MR. GAUGER:  It is.  Let me break them up.  7 

Q BY MR. GAUGER:  You have the blueprint to make the jig; is 8 

that correct? 9 

A Yes.  10 

Q Does the temporary have the blue print? 11 

A No.  12 

Q Okay.  Does the temporary make the jig? 13 

A No.  14 

Q Do you make the jig? 15 

A Sometimes.  16 

Q Who's the other person who makes the jig if you don't make 17 

it? 18 

A Caleb.  19 

Q Okay.  So, now you have the jig, what happens next? 20 

A I look at the blueprint, I see how many 2x4s I need to use 21 

and how many inches every 2x4 has to be apart from each other.  22 

And they also tell you how far they want nail from another.  23 

Q One nail from another? 24 

A The nails.  Because we have to nail them with nail guns, 25 
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so usually in the outside perimeter they want the nails closer 1 

to each other, than in the middle.  So, after I look at the 2 

blueprints in build the panel.  3 

Q And you know how to read the blueprint to figure out what 4 

the nail schedule is? 5 

A Yes.  6 

Q And what you just described in terms of the closeness of 7 

the nails, the term of art is the nail schedule; is that true? 8 

A Yes. 9 

Q Okay.  Do the temporary mill workers know how to read the 10 

blueprints? 11 

MR. ARMSTRONG:  Objection.  Calls for speculation.  12 

Q BY MR. GAUGER:  Have you ever seen a temporary worker -- 13 

withdrawn.  Do the temporary workers read the blueprints? 14 

A No.  15 

Q The permanent mill workers are in charge of that; is that 16 

right? 17 

A Yes.  18 

Q Okay.  So, now you know your nail schedule, you've got 19 

your jig, the plywood is on the jig, what happens next? 20 

A I start assembling the panel.  21 

Q Okay.  How do you know where to put the two by fours? 22 

A On the blueprint they tell you how apart they want them 23 

from each other.  24 

Q Okay.  And you read that and then you put -- you mark the 25 
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jig or you make the jig so that's where the 2x4s going to go? 1 

A Yes.  2 

Q Okay.  Does the temporary mill worker make the jig to show 3 

where the 2x4 is supposed to go? 4 

A No.  5 

Q Okay.  So, now you're assembling panels, you're nailing 6 

them up.  7 

A Yes.  8 

Q Do the temporary workers ever nail up the panels? 9 

A Yes, they do.  10 

Q And what percentage -- I take that back.  So, now you've 11 

nailed up the panels, how does the panel get off the jig and 12 

onto wherever the next step is? 13 

A Well, the -- in order for the panel to get out of the jig 14 

it has to be complete.  15 

Q Okay.  16 

A So, we have to carry the panel and we make a stack of 17 

panels.  18 

Q Okay.  Who carries the panels? 19 

A It has to be both of the guys working on the panel.  20 

Q Okay.  21 

A It would be a temporary guy and a permanent guy most 22 

likely.  23 

Q Okay.  It sounds like they assign temporary employees to 24 

work with --  25 



 

ΛVTranz 
www.avtranz.com · (800) 257-0885 

1006 

MR. ARMSTRONG:  Objection.  Leading.  1 

MR. GAUGER:  Let me ask it a different way.  2 

Q BY MR. GAUGER:  How many temporary employees could you be 3 

working with at any one time 4 

MR. ARMSTRONG:  Objection.  Vague as to what project he's 5 

working on.  6 

JUDGE CRACRAFT:  Is there any particular thing you're 7 

interested in or just all work? 8 

MR. GAUGER:  In making panels.  9 

THE WITNESS:  Making panels, usually one.  10 

Q BY MR. GAUGER:  Okay.  And are temporary workers ever 11 

assigned to work without assistance from a permanent mill 12 

worker? 13 

A Yes, they do.  14 

Q And what kind of work do they do when they're assigned to 15 

work without the oversight of a permanent mill worker? 16 

MR. ARMSTRONG:  Objection.  Misstates testimony.  There 17 

was no testimony about oversight.  18 

JUDGE CRACRAFT:  I'll take it for what it's worth.  19 

Q BY MR. GAUGER:  What kind of work do they do without 20 

working with them? 21 

A Sometimes they build panel and sometimes they cut too, 22 

even though Caleb has to be supervising them all the time 23 

because sometimes there is -- I mean, there is not enough mill 24 

men to work with all the temporary workers that they have.  25 



 

ΛVTranz 
www.avtranz.com · (800) 257-0885 

1007 

Q Okay.  And let's talk about column forms made in the same 1 

way that panel forms are made? 2 

A No.  3 

Q What's the difference in the steps?  I only want to hear 4 

about the differences.  If it's the same just leave it, but 5 

tell the judge if there's a difference with any of the steps.  6 

A They're totally different.  7 

Q Okay.  So, do you start with a cut list? 8 

A Yes.   9 

Q Okay.  So, you make your cutlist the same way? 10 

A Yes.  11 

Q And there's no flat panels with column forms; is that 12 

correct? 13 

A If you want to call the outer walls, because we have to 14 

build four outer walls or outside walls and then we put them 15 

together to form a column form.  16 

Q Okay.  So, the plywood part is cut from a cutlist in the 17 

same way? 18 

A Yes.  19 

Q Okay.  And then what happens with a column form?  What's 20 

the next step to assembly the column form? 21 

A We have to screw the -- that one we don't use nails, we 22 

use screws, so we have to screw the plywood to the 2x4.  23 

Q Okay.  24 

A But instead of putting the screws through the plywood to 25 



 

ΛVTranz 
www.avtranz.com · (800) 257-0885 

1008 

the 2x4, we do it through the 2x4 to the plywood, so that screw 1 

wouldn't be sticking out.  2 

Q Okay.  How -- let me ask you this.  How -- is there a jig 3 

also that you know where to put the 2x4s in relation to the 4 

panel? 5 

A No.   6 

Q No.  How is that done? 7 

A I have to be doing it by hand, every single time and I set 8 

up the 2x4s and I need to make sure they're exactly where they 9 

have to be because if they're not exactly where they have to be 10 

once you form the column form it won't work.  11 

Q They won't fit? 12 

A They won't fit.  13 

Q And then the concrete will leak out? 14 

A Yes.  But some -- we can't assemble them because we cannot 15 

put all the metals around the sidewalls because they won't fit, 16 

because all the metals are pre-holed already.  17 

Q Okay.  So -- and that's why they have to be set up exactly 18 

right? 19 

A Yes.  20 

Q Okay.  So, now I want to -- going through all that work 21 

you just talked about, what work does the permanent mill worker 22 

do?  And what work does the temporary mill worker do? 23 

A I have to set up all the 2x4s where they have to be and I 24 

have to make sure they are exactly and the temporary worker is 25 
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just on top of the column form wall just screwing the 2x4 to 1 

the plywood.  2 

Q Okay.  And then if you want to look at Exhibit 46, there's 3 

some metal brackets on this, did you install those at Squires? 4 

A Are you talking about this one? 5 

Q Yes.  6 

A Yes.  7 

Q Okay.  And what work does the permanent mill worker do 8 

compared to the work of the temporary mill worker in installing 9 

the metal brackets? 10 

A The metal brackets, we have to put on the metal frame 11 

first.  12 

Q Right.  Okay.  Who does that?  Who places the metal 13 

frames? 14 

A We all do, but again the mill man has to be measuring 15 

everything and making sure that everything is right, because 16 

basically the mill man is in charge of the temporary guy.  17 

Q Okay.  And then what's the next step? 18 

A We do not install the brackets in all the column forms, 19 

but the ones that we do, all we have to do is drill a couple of 20 

holes and put a couple of bolts in.  21 

Q Okay.  How do you know where the holes go and where the 22 

brackets go?  How do you learn that? 23 

A The blueprint tells you where to set them up.  24 

Q Okay.  And do temporary employees read the blueprints for 25 
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the column forms? 1 

A No.  2 

Q Does Caleb read the blueprints? 3 

A Yes.  4 

Q Do the other -- do you read the blueprints? 5 

A Yes, I do.  6 

Q And do the other permanent mill workers read the 7 

blueprints? 8 

MR. ARMSTRONG:  Objection.  Calls for speculation.  9 

JUDGE CRACRAFT:  If he knows.  Do you observe their work.  10 

Q BY MR. GAUGER:  Have you seen other permanent mill workers 11 

reading blueprints other than you? 12 

A Yes.  13 

Q Okay.   14 

MR. GAUGER:  That is all the questions I have for this 15 

witness.  16 

JUDGE CRACRAFT:  And does the General Counsel have any 17 

questions.  18 

CROSS-EXAMINATION 19 

Q BY MR. PETERSON:  Well, I guess my only question is how -- 20 

on Respondent's 46, how do you know what -- there was some 21 

testimony about metal brackets? 22 

A Yes. 23 

Q I don't read blueprints, so which ones are the metal 24 

brackets? 25 
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A The metal brackets, it's right here where you see the 1 

corner.  2 

Q Yes.  3 

A That's what they use to put the braces to hold the column 4 

forms before they put -- before they pour the concrete and at 5 

the bottom it shows you the size of the bracket.  6 

JUDGE CRACRAFT:  So, the witness has designated a diagonal 7 

brace sort of --  8 

THE WITNESS:  Right here, this part right here is the 9 

bracket.  That's for them on the construction site, they 10 

install the brace so they can hold the column form upright.  11 

And this is --  12 

JUDGE CRACRAFT:  And that's in the upper left corner, the 13 

diagonal --  14 

THE WITNESS:  Yes.  And this is the actual bracket, down 15 

here.  16 

JUDGE CRACRAFT:  And the actual bracket is two --  17 

THE WITNESS:  Yes.  You're looking at a sideway --  18 

JUDGE CRACRAFT:  Sideway is in the lower right.  19 

THE WITNESS:  It looks just like an L.  20 

JUDGE CRACRAFT:  Okay.  Thank you.  Cross-examination?  21 

MR. ARMSTRONG:  Thank you.  22 

CROSS-EXAMINATION 23 

Q BY MR. ARMSTRONG:  Mr. Martinez, you were a temporary 24 

employee at Squires Lumber Company from June 5th, 2015 until 25 
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July 14, 2015, correct? 1 

A Correct.  2 

Q And after July 14 you became a permanent employee, 3 

correct? 4 

A Yes.  5 

Q Is it your testimony -- I don't want to -- I want to make 6 

sure I understand it.  Is it your testimony that at no time 7 

before July 14, 2015, you made any jigs? 8 

A No.  9 

Q You made jigs when you were a temporary employee, didn't 10 

you? 11 

A Yes, I did.  12 

Q And when you were a temporary employee between June 5th 13 

and July 14 you read blueprints, didn't you? 14 

A Yes, I did.  15 

Q And isn't it true while you were a temporary employee 16 

between June 5th and July 14, you were involved in setting up 17 

the vertical panel saw? 18 

A Yes.  19 

Q As well as the chop saw? 20 

A Yes.  21 

Q And even as a permanent employee after July 14, 2015 you 22 

stack wood, don't you? 23 

A Yes, I do.  24 

Q And you and the temporary -- the regular employees and the 25 
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temporary employees carry the panel forms after they're made, 1 

don't they? 2 

A Yes, we do.  3 

Q They work together on that? 4 

A Yes.  5 

Q And it's true that when you were a temporary employee from 6 

June 5th to July 14th, you also worked on setting up the 2x4s 7 

for the column forms, correct? 8 

A We use 2x4s sometimes, but mostly it's 2x6.  9 

Q But you did that as a temporary employee also, right? 10 

A Yes.  11 

MR. ARMSTRONG:  I have no further questions, Your Honor.  12 

JUDGE CRACRAFT:  Redirect? 13 

REDIRECT EXAMINATION 14 

Q BY MR. GAUGER:  Have you ever seen any other temporary 15 

employee do those tasks of reading blueprints and doing the set 16 

up as much as you did when you were a temporary employee? 17 

A No.  18 

MR. ARMSTRONG:  Objection.  Calls for speculation.  And 19 

it's beyond this witness's -- well, lack of foundation.   20 

JUDGE CRACRAFT:  How much time do you have to observe 21 

other people working? 22 

THE WITNESS:  I would say a lot, because we all work 23 

within the same area.  Actually, there is nothing blocking my 24 

view to see the other workers.  25 
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JUDGE CRACRAFT:  I'll allow the question.  1 

Q And you work with temporary employees every day, don't 2 

you? 3 

A Yes, I do.  4 

MR. GAUGER:  That's all the questions I have.  5 

JUDGE CRACRAFT:  Anything further from the General 6 

Counsel? 7 

MR. PETERSON:  No, Your Honor.  8 

JUDGE CRACRAFT:  Recross?   9 

RECROSS EXAMINATION 10 

Q BY MR. ARMSTRONG:  Isn't it true, Mr. Martinez, that from 11 

July 13th when you became a permanent employee until July 29th, 12 

you and Caleb were the only permanent employees working at 13 

Squires Lumber Company, correct? 14 

MR. GAUGER:  Beyond the scope.  15 

JUDGE CRACRAFT:  I'll allow it.   16 

THE WITNESS:  I think I didn't became a regular employee 17 

on July 13th.  18 

MR. ARMSTRONG:  You became a regular employee on -- I'll 19 

tell you in a second, July 13, 2015.  20 

THE WITNESS:  July 13?  Okay.   21 

MR. ARMSTRONG:  That's what our records show and I think 22 

that's what you told me earlier.   23 

THE WITNESS:  Okay.  24 

Q BY MR. ARMSTRONG:  So, assuming that's true and the record 25 
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will show if it's not, but would you agree with me that from 1 

July 13 for the next two or three weeks, you and Caleb were the 2 

only regular direct employees that worked in the mill and 3 

everybody else was a temporary employee, correct? 4 

A Yes.  5 

Q And two of those temporary employees that worked for that 6 

period of time were Bobby Saephan and Louie Morabito, correct? 7 

A Correct.  8 

Q And both of those individuals transferred from temporary 9 

to permanent status, correct? 10 

A Correct.  11 

Q And during that period of time from July 13th until July 12 

29, Bobby Saephan and Louie Morabito helped make jigs, correct? 13 

A They helped, yes.  14 

Q And they read blueprints, correct? 15 

A They were in the process of learning.  16 

Q Correct.  And they helped set up the vertical saw? 17 

A Yes.  18 

Q And the chop saw, right? 19 

A Yes, they helped.   20 

MR. ARMSTRONG:  I have no further questions.   21 

MR. GAUGER:  Nor do I.  22 

JUDGE CRACRAFT:  Thank you very much, Mr. Martinez, you 23 

are excused.  24 

THE WITNESS:  Thank you, Your Honor.  25 
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JUDGE CRACRAFT:  Any further rebuttal? 1 

MR. GAUGER:  The Union has no further rebuttal.  2 

JUDGE CRACRAFT:  Any surrebuttal? 3 

MR. ARMSTRONG:  Nothing, Your Honor.  4 

JUDGE CRACRAFT:  Thank you very much, that concludes 5 

presentation of evidence in this case.  I assume you'll all 6 

want to give me trial briefs?  7 

MR. ARMSTRONG:  Yes, Your Honor.  8 

MR. GAUGER:  Yes, we will.  9 

MR. PETERSON:  Correct.  10 

JUDGE CRACRAFT:  The brief due date is Friday, April 1st, 11 

2016.  Any extensions of time should be directed to Associate 12 

Chief Judge, Gerald Etchingham stating the reason for the 13 

request to extend the time for filing briefs and the position 14 

of all other parties.   15 

I'll look forward to getting your briefs and I appreciate 16 

the civility and professionalism that you've all shown in 17 

conducting this hearing.   18 

MR. ARMSTONG:  Thank you, Your Honor.  19 

MR. PETERSON:  Thank you, Your Honor.  20 

JUDGE CRACRAFT:  This hearing is closed and we'll be off 21 

the record.  22 

(Whereupon, the hearing in the above-entitled matter was closed 23 

at 2:28 p.m.) 24 

 25 






